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1. This may cost you dearly – contract fee for fixed-term tenancy agreements

It is well known that tenancy agreements are subject to a fee in the amount of 1% of three times the 
annual rent if the agreement is concluded in writing and for an indefinite period of time. For contracts 
concluded for a fixed term – either because a specific term was actually set out or because both 
parties have waived termination for the same period, the fee is based on the actual duration of the 
contract. For apartments, this fee may not exceed three times the rent. For all other types of use, 
however, the fee is capped at eighteen times the rent.  

Accordingly, it is of great significance for the party liable to pay the fee, for instance regarding the rent of 
business premises, whether the contractual relationship is classified as one with a fixed or an indefinite 
term because the relevant fee ranges between 1% of three times and 1% of 18 times the rent. Hence, the 
fee may potentially sextuple.

According to the case law of the Austrian Higher Administrative Court (VwGH) and according to views 
expressed in the fee guidelines and also in the relevant literature, fixed-term contractual relationships – 
i.e. contracts of a specific duration – may also qualify as being concluded for an indefinite period if all 
conceivable (“denkmöglich”) reasons for termination under Section 30 (2) of the Austrian Tenancy Act 
(MRG) have been contractually agreed. 

Therefore, even if an object was used for other than residential purposes, a combination of a fixed contract 
term and the stipulation of all conceivable reasons for termination under Section 30 (2) MRG was not 
uncommon.

In 2015 the Federal Fiscal Court (BFG) started to calculate the fee based on the fixed contract term if an 
agreement slightly deviated from the wording of Section 30 (2) MRG or if the property was not used for 
residential purposes. Although this case law can hardly be reconciled with the statements of the VwGH,  
the BFG has so far not admitted any regular appeal to the VwGH. 

In brief, under current VwGH case law, an agreement qualifies as a contract concluded for an indefinite 
period if the reasons for termination under Section 30 MRG which are conceivable for the relevant 
agreement have been stipulated. Hence, if not all reasons for termination listed in Section 30 (2) MRG are 
applicable to a situation, there is no limitation of reasons, provided all reasons for termination have been 
contractually agreed which might theoretically apply and hence are conceivable. For example, in case of 
commercial lease, the conceivable reasons for termination under Section 30 (2) MRG do not include the 
reasons for termination mentioned under the numbers 5, 6, 8 and 16 as they exclusively refer to apartments 
and, therefore, cannot apply to a commercial lease situation. 
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It is now also doubtful whether in the opinion of the BFG it is sufficient for a contractual relationship to 
qualify as being of indefinite duration if all reasons for termination – irrespective of whether or not they 
are conceivable – are included in the contracts. Therefore, inclusion of the right of presentation – hitherto 
undisputed in our view – in the tenancy agreement should be considered, which should ensure that the 
agreement will qualify as one concluded for an indefinite period under the legal provisions on legal fees. 
Alternatively, unilateral waivers of termination may, of course, also be used.

Therefore, it is important to be especially prudent when it comes to drawing up such agreements. It remains 
to be seen in what way the VwGH will respond in case of an appeal regarding this legal issue.

TPA Tip: 
It goes without saying that also in case of tenancy agreements the obligation to pay fees may be avoided  
by not executing a deed signed by both parties; however, this may entail so-called substitute documentation 
(“Ersatzbeurkundung”), especially in case of tenancies regarding business premises. Therefore, due to the 
significance of the contractual relationship, the execution of a written document is usually insisted upon in 
practice.

2. Employment bonus with effect from 1 July 2017 

In February 2017, the Council of Ministers adopted the introduction of an employment premium 
(Beschäftigungsbonus), a new programme for subsidising the non-wage labour costs for additional 
employees. In the meantime a government bill has been submitted for the purpose of implementing 
the employment premium. 

The administration of subsidies will be handled by Austria Wirtschaftsservice (“aws”); applications for 
subsidies can already be made as of 1 July 2017. Please note: applications can only be granted until the 
funds made available for that purpose are exhausted. 

TPA Tip:  
File your application as soon as possible! 

In the next few weeks, directives for handling the employment premium are going to be issued; certain 
details, however, can already be found in the Council of Ministers’ resolution and the draft bill.

According to the resolution by the Council of Ministers, it will be possible to subsidise – additional – 
employment relationships, provided 

   a person registered as unemployed with the Public Employment Service (AMS), or
   a graduate from an educational institution in Austria (e.g. schools or universities), or 
   a person previously employed in Austria (and seeking another job) 
   is employed, or
   an employment is entered into based on a red-white-red card.  

Evidence of the existence of any of the above criteria must be provided by the applicant (prospective 
employer) at the date of registering the employee, and must be submitted to aws upon settlement of 
accounts.

Full-time and part-time employment relationships subject to mandatory municipal tax, as well as those 
exempt from municipal tax under Section 8 of the Municipal Tax Act (e.g. in the areas of healthcare and  
care of elderly persons), will be eligible for a subsidy.
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50 % of the non-wage labour costs (employer contributions) for additional employees are to be refunded  
for a period of three years; the subsidy will be paid in arrears. Applications can be submitted with effect 
from 1 July 2017; this must basically be done before the first additional full-time equivalent job eligible for 
a subsidy is created.

According to the resolution by the Council of Ministers, non-wage labour costs include:
   health insurance contribution (employer’s share) 
   accident insurance contribution 
   pension insurance contribution (employer’s share) 
   unemployment insurance contribution (employer’s share) 
   ESG (insolvency insurance law) supplement  
   residential building subsidy contribution 
   contribution to employee severance fund (BMSVG) 
   employer’s contribution to the family burdens equalisation fund 
   supplement to employer‘s contribution 
   municipal tax

In order to check if additional jobs are created, the number of employees at the date of application as well 
as 12 months before the application will be used as reference value. In order to be eligible for a subsidy, the 
new employment must last for a minimum of 6 months. For companies that were established within the last 
12 months before application, a number of 0 employees will serve as calculation basis. 

The draft bill specifies that a subsidy will only be paid if the company is not in arrears with enforceable 
tax payments vis-à-vis the tax office competent for the permanent establishment nor any social insurance 
institution. It does not specify that this exclusively relates to arrears concerning payroll taxes for employees, 
which means that even VAT arrears or unpaid contributions under the GSVG (act on social insurance for 
self-employed persons) may cause a refusal to pay.

In the context of a payroll tax audit, the auditor will compare the number of employees employed under the 
subsidy programme with the number of those reported to aws; the auditor has to notify any differences to 
aws. The consequences of any differences found and/or what the repayment terms will be, if any, will be 
specified in the directive yet to be issued.

In terms of income tax, the subsidies are not meant to constitute taxable income at company level; however, 
the intention is for any related expenses to remain deductible nevertheless.

However, further developments and the publication of the implementing directive remain to be seen – as 
does the submission of applications as of 1 July 2017. 

3. What you need to bear in mind if family members work with you 

When may a family member help out with the company – and when does he/she have to be insured 
with the regional health insurer? All you need to know about this topic – especially important for 
SMEs – can be found here.

In small and medium-sized enterprises – particularly family businesses – it is common for family members 
to jump in at short notice and help out the owner – if, say, a lot of orders come in at once unexpectedly or 
the workload is temporarily very high for other reasons.
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For a long time there were no clear regulations setting out which family members and under what 
circumstances were allowed to help out without an entitlement to remuneration and without establishing an 
insurance relationship with the regional health insurer. Therefore, last year the Federation of Austrian Social 
Insurance Institutions and the Federal Ministry of Finance published a joint information sheet on family 
involvement in companies.

3.1. Assistance obligation for spouses / registered partners

For spouses and registered partners there is a kind of marital duty to assist. This (unpaid) involvement in the 
company is the norm – only in exceptional cases does an employment relationship exist. 

An employment relationship for spouses / registered partners is only deemed to exist if there is a written 
contract and the agreement stands up to external comparison. This means that the agreement would also 
have been entered into as such with a third party outside the family. If there is no such agreement in place, 
an auditor performing a tax audit could refuse to accept the operating expenses regarding the wage bill.

3.2. Live-in partners: employment relationship as exception

Although, generally speaking, there is no marital duty to assist for live-in partners, here the establishment 
of an employment relationship is regarded as an exception as well. The same statements apply here as for 
spouses.

3.3. Special regulations for children 

If children (including adopted children and stepchildren) are involved in the company, it is assumed that 
this involvement is on the basis of family ties – unless otherwise agreed and full insurance exists due to  
gainful employment or the child is in school education, vocational training or higher education. If an employ-
ment relationship is agreed, this must again be agreed on arm’s length terms. 

However, an employment relationship requiring full insurance exists if the child 
   is over 17 years old, 
   is not engaged in any other occupation as a main job (or in higher education, school education or 
vocational training),

   is not employed in a farming or forestry business, and 
   regularly works in his or her parents’ business. 

Where non-remuneration is agreed, the monthly contribution base is EUR 801.60 (2017). As an alternative 
to full insurance in this case a marginal employment relationship (2017: remuneration below EUR 425.70 per 
month) could be agreed.

3.4. Parents, grandparents and siblings

With parents, grandparents and siblings an employment relationship does not exist if  
   they are fully insured due to gainful employment, or 
   they are in school education, vocational training or higher education, or 
   they have their own pension or a comparable retirement or survivor’s benefit, and 
   the work is short-term.

3.5. Other relatives 

The more distant the family relationship, the more likely it is that an employment relationship will be 
assumed. If, however, non-remuneration has been agreed (and this can be proven), an employment 
relationship will not be assumed in the case of short-term work. 
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TPA Tip: 
To prove non-remuneration, a written agreement should be concluded. The authorities involved have 
placed a corresponding agreement template and information sheet online: Click here

3.6. Family activity in corporations excluded

Please note: The regulations listed only apply to relatives of a sole trader or to relatives of partners in a 
general partnership (Offene Gesellschaft), civil-law partnership (Gesellschaft bürgerlichen Rechts) or 
similar. In corporations (limited liability company [Gesellschaft mit beschränkter Haftung] or joint stock 
corporation [Aktiengesellschaft]) family activity is excluded in principle. What must be assessed here, on 
a case-by-case basis, is whether the activity of close relatives meets the conditions for an employment 
relationship. 

4.  Going Concern Assumption – a fundamental principle in the preparation of 
financial statements  

Frequently, when assessing an entity’s ability to continue as a going concern difficult questions may 
arise for management as well as for auditors. The objective of this article is to provide a guideline 
which shows how to proceed when auditing and reporting about the going concern assumption. 

According to UGB and IFRS, management has to assess the entity’s ability to continue as a going concern 
when preparing the annual financial statements. Departures from the going concern principle are permitted 
if there are actual or legal reasons which cast significant doubt upon the entity’s ability to continue as a 
going concern. Below, examples of actual and legal reasons are listed:

   Actual reasons of financial nature
 � Net liability or net current liability position
 � Indications of withdrawal of financial support by creditors
 � Adverse key financial ratios 

   Actual reasons of operating nature
 � Management intentions to cease operations or to liquidate the entity
 � Loss of key management, key customers, major markets, principal suppliers
 � Labour difficulties 

   Legal reasons
 � Existence of insolvency facts
 � Expiration of contracts which are essential for the operating business
 � Dissolution due to legal or contractual time limitation

However, the existence of one or more reasons does not automatically and generally mean that the going 
concern assumption is rebutted. Consequently, the list of reasons given above can only serve as additional 
assistance for the management and auditor, who have to apply a holistic approach and take the company-
specific and overall economic situation into account when evaluating the going concern assumption.

4.1. Management’s evaluation of the going concern assumption 

In evaluating the going concern assumption a two-stage process emerges for the management.

   Firstly, it is evaluated whether there are (actual or legal) reasons, that may cast doubt about the going 
concern assumption.

https://www.wko.at/service/arbeitsrecht-sozialrecht/Mustervereinbarung-zur-familienhaften-Mitarbeit-Juli-2016.pdf
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 � If there are reasons that may cast doubt about the going concern assumption, financial statements are 
prepared using liquidation values and details about the reasons are necessary in the notes as well as 
in the management report. If the survival of the entity is extremely likely, the financial statements are 
prepared on a going concern basis. 

 � If there are no reasons that may cast doubt about the going concern assumption, financial statements 
are prepared on a going concern basis and no specific details about the application of the going 
concern assumption are necessary in the notes as well as in the management report.  

   Secondly, if there might be potential reasons which conflict with the going concern assumption it has to 
be assessed whether there are material uncertainties with regard to the going concern assumption.
 � If there are material uncertainties with regard to the going concern assumption, financial statements 

are prepared on a going concern basis and adequate disclosures concerning the material 
uncertainties are necessary in the notes as well as in the management report. (An exception to this 
rule applies for micro-entities within the meaning of § 221 Abs. 1a UGB, these are not required to 
compile notes, even if there are material uncertainties with regard to the going concern assumption.)

 � If there are no material uncertainties about the entity’s ability to continue as a going concern, financial 
statements are prepared on a going concern basis and no specific details concerning the application 
of the going concern assumption are necessary in the notes as well as in the management report. 

The reasons which might possibly conflict with the going concern assumption can be neutralised by 
measures of the management, for example by providing a positive going concern forecast according to 
corporate law. In this context one has to distinguish the going concern forecast according to corporate law 
as an internal budgeting device for the management from the positive prognosis for the entity’s continued 
existence according to insolvency law.

The management’s assessment of the entity’s ability to continue as a going concern has to cover at least 
twelve months from the date of the financial statements. 

4.2. Auditor’s evaluation of the going concern assumption

When expressing opinion the auditor can proceed in a similar fashion.

   Firstly, it is evaluated, whether there are material uncertainties in conjunction with significant doubts 
about the company’s ability to continue as a going concern and if management’s going concern 
assumption is appropriate.
 � If there are no material uncertainties and if management’s going concern assumption is appropriate 

an unmodified opinion is expressed.

   Secondly, if there are material uncertainties it is evaluated whether these material uncertainties are 
disclosed adequately in the financial statements. 
 � If the material uncertainties are disclosed adequately in the financial statements and if management’s 

going concern assumption is appropriate an unmodified opinion can be expressed.
 � If the material uncertainties are disclosed adequately in the financial statements and if management’s 

going concern assumption is not appropriate an adverse opinion is expressed. 
 � If the material uncertainties are not disclosed adequately in the financial statements a qualified or 

adverse opinion is expressed. 



May 2017 | 7

NEWSLETTER 4/2017

5.  Fiscal spotlight on Hybrid mismatch arrangements  

The European Union enhances the measures against international profit shifting. This article outlines 
the actions of the EU aiming to neutralize the effects of hybrid mismatch arrangements.

The Anti-Tax Avoidance Directives against hybrid mismatch arrangements have a material impact on M&A, 
financing and permanent establishments’ structures. 

The first directive implementing the OECD’s BEPS Action Plan, was already enacted by the EU last year. On 
February 21, 2017 the EU’s directive was enhanced with regard to regulations concerning hybrid mismatch 
arrangements.

5.1. What are hybrid mismatch arrangements according to the BEPS Action?

One of the OECD’s action plans against international structures facilitating base erosion and profit shifting 
(BEPS) focuses on the effects of hybrid mismatch arrangements.

The aforementioned action plan is the most complex of all BEPS action plans and aims against tax 
advantages such as for instance the double non-taxation of gains or double deductibility of expenditures by 
using hybrid mismatch arrangements.

5.1.1. Hybrid financial instruments
Particular attention is paid to hybrid financial instruments that may lead to the following taxation 
mismatches:

Example
B Co. issues a hybrid financial instrument 
(e.g. hybrid bond) to A Co. The specific 
design of the loan provides for Country 
B treating it as debt, hence Country B 
grants a deduction for interest payments 
made under the instrument. Under the 
tax regime of Country A the payments 
under the instrument are treated as equity 
refund, hence qualify as non-taxable.

The following financial instruments may be affected by the regulations, provided that the payments under 
these instruments are subject to different tax treatment under the regime of two or more jurisdictions:

   Profit participation loans
   Non-interest-bearing loans
   (Retroactive) purchase price adjustments related to share deals
   Hybrid loan agreements collateralized by repos
   Share lending and bond lending structures

5.1.2. Hybrid entities
The Anti-Tax Avoidance Measures address as well all structures based on hybrid corporate forms that lead 
to unjustified tax advantages, in particular:

   Entities that are taxed as corporations in their country of residence while under the law of the investors’ 
country of residence they qualify as partnerships and as such are not taxed on the level of the entity but 
on the investor’s level (“hybrid entity”).

 +

 – B Co. 

A Co. non assessable

deductible

hybrid
financial
instrument

Country B

Country A
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   Entities that in their country of residence are not taxed directly but on shareholder level whereas in the 
investors’ country of residence qualifies them as corporations (“reverse hybrid entity”).

   Dual resident entities.

5.1.3. Permanent establishments 
Permanent establishments can be affected if the installment of permanent establishments in two or more 
jurisdictions enable the generation of tax advantages in form of a double non-taxation of gains or the 
double deductibility of expenditures, especially in connection with hybrid financial instruments.

Example: The country of residence of the parent company assumes that a permanent establishment is 
maintained in other jurisdiction and, thus, grants a tax relief regarding the profit generated in the other 
jurisdiction. According to the jurisdiction of the country the permanent establishment resides in and pursues 
operational activity, no permanent establishment is maintained.

A double non-taxation can also be effected between the parent company and the permanent establishment 
if the jurisdiction of the permanent establishment allows the tax deductibility of payments to the parent 
company while under to the law of the parent company’s jurisdiction such payments are qualified as non-
taxable income. 

5.2. What measures are taken by the EU to neutralize the effects of hybrid mismatch 
arrangements?

5.2.1. EU Anti-Tax Avoidance Directive (ATAD) No. 1
The European Commission has partially adopted the Action Plan of the OECD on the European level. In 
2016 several points of BEPS Action 2 were implemented in the so-called Anti-Tax Avoidance Directive 
(ATAD):

   The regulations of the Directive regarding the hybrid mismatch arrangements are to be implemented by 
all EU Member States by December 31, 2018.

   The Directive applies to all tax subjects that are subject to corporate income tax in one or more Member 
States as well as to EU permanent establishments of non-EU parent companies. 

   Pursuant to Art 9 of the Directive a payment is only deductible in the Member State, in which it 
originates, in case hybrid mismatch arrangements would provide for double a non-taxation.

   In case of hybrid mismatch arrangements, in which one Member States treats a payment as a tax-
deductible expense while under the jurisdiction of the payment’s recipient the payment is qualified as 
tax-free dividend, the Member State in which the payment originates has to deny the tax-deductibility of 
the expense.

   In 2011 Austria introduced an Anti-Tax Avoidance Regulation within the framework of the international 
participation exemption, which stipulates that the dividend income is not subject to tax relief if the 
payment qualifies as tax-deductible under the other jurisdiction. This regulation will need to be amended 
in the course of the implementation of the new EU Directive.

5.2.2. Anti-Tax Avoidance Directive (ATAD) No. 2
In February 2017 the EU Economic and Financial Affairs Council (ECOFIN) agreed to enhance and 
strengthen the existing Directive by adapting further measures of the OECD’s BEPS Action 2:

   The Directive is to be implemented by the Member States by December 31, 2019 with exception of the 
regulations regarding reverse hybrid entities, which are to be implemented by December 31, 2021.

   The proposed approach also extends the scope of application to entities that are treated as transparent 
entities by a Member State. Moreover, the proposal includes a new, more comprehensive definition of 
the term “hybrid entity” as well as examples concerning the Action 2 of the OECD’s Action Plan.
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   Furthermore, the proposal extends the scope of application to reverse hybrid entities and to occurring 
mismatches in case of a dual tax residence of entities.

5.3. What’s next?

Fiscal authorities will focus on M&A transactions, international financing structures and permanent 
establishment structures even more than before. Such transactions and structures will be examined with 
respect to the Anti-Tax-Avoidance regulations provided by the EU Directives as well as BEPS Action 2. As 
many questions concerning the concrete implementation are still open, the further development remains to 
be seen.

TPA Tip: 
The tax issues occurring in connection with hybrid arrangements are particularly complex and extensive. 
Therefore, we recommend to thoroughly plan and analyse international M&A transactions, permanent 
establishment and financial structures very early in the development stage in order to check, whether and, 
if so, to which extent the new regulations may apply.

6. EU has presented a new energy package until 2030

The global energy market is changing all the time. With the help of a comprehensive package of 
measures, the EU wants to be competitive in the future. Read more about this topic in the following 
article. 

On the 30th November 2016 the European Commission has presented a package of measures. The aim is 
to stay competitive in a continually changing energy market. The package involves a multitude of policy 
and legislative proposals, for example the reduction of CO² emissions by at least 40 %. 
 
6.1. The three main goals

The measures should be implemented until 2030. The three main goals of the energy policy package are: 
   Encouragement of energy efficiency,
   Global leadership in the sector of renewable energy, and 
   Fair conditions for all consumers 

6.2. What is really behind it? 

Wir haben für Sie die wichtigsten Punkte analysiert.

We have analyzed the most important aspects for you.

Since 2015, the investments in renewable energy by European member states decreased rapidly. This 
resulted in the fact that the EU lost it’s global leadership in this sector to China, for the first time. 

The presented package point up that the European Commission (again) recognizes the importance of  
encouraging renewable energy. The package of measures includes realistic targets to support the increa-
sing of renewable energy. Due to that, the current guidelines should be adjusted until 2030. Especially the 
suggestions for the support of renewable energy are very relevant. For example, the priority feed-in should 
be strongly restricted in the future. Furthermore the encouragement of renewable energy, in the European 
member states, should be obtained primarily by market criteria’s. 
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To reach this aim research and innovation in the energy sector will be forced and facilitated. Other 
measures will give the private and public sector the opportunity to invest easier in renewable energy. 
In addition the development of the gas and power price as reviewed by the European Commission.  
It became clear, that also in this sector measures are necessary to reduce the striking price gap between 
the EU and the global competitors. Despite a slight improvement in 2015, industrial electricity was 70 % 
more expensive than in the U.S.A. last year.  

Securing electricity
The package of measures includes a wide range of suggestions for the organization of the European 
electricity markets. One of these suggestions deals with securing of the electricity supply. This is a very 
positive aspect, especially in the light of the current situation in the CEE countries. Nevertheless, this step 
needs a closer analysis, because the area of influence of the European regulatory authority, ACER will also 
be extended. In addition, the increase of the energy efficiency (aimed at 30%) must be seen critically, too. 
Firstly, the cost-efficiency is conflicting to the Impact Assessments of the European Commission. Secondly 
it endangered the long-term investment safety. 

6.3. Résumé

It was the right step that the EU is focusing on stronger energy policy. Without a doubt, the package of 
measures will help to fill the gaps in the European internal energy market and to push forward a common 
European energy market.

However, at the same time, it has to be clear, that the main focus must be on cost-efficiency – especially in 
the industry sector. Only in this way, it will be possible for the EU to become the global leader in renewable 
energy again.  
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