
NEWSLETTER 4/2018

1. Refunding of input tax within the EU – Warning: non-extendable deadline 
expiring on 30 September 2018!  

VAT paid abroad may not be deducted by an entity as input tax in its VAT return in its country of 
residence. The system of refunding input tax ensures that there is no cost factor.

Some services that an entrepreneur procures from abroad will be invoiced with foreign VAT. Two specific 
examples:

Example 1:
The Austrian businessman NÖ spends the night at a hotel in Milan. The hotel issues a bill for the stay inclu-
ding Italian VAT. However, NÖ may not deduct the Italian VAT billed as input tax in his Austrian VAT return.

Example 2:
The Slovenian haulier LJU refuels the company truck in Carinthia. Austrian VAT is shown on the invoice. 
LJU may also not consider the Austrian VAT in Slovenia as input tax.

In both cases the invoiced VAT, which is not deductible in the respective country of residence, would be-
come a cost factor. In order to ensure fair competition, there is therefore a system of refunding input tax.

Foreign entrepreneurs based in an EU Member State and without a permanent establishment in Austria 
(Example 2) can submit their refund requests for Austrian input tax for the year 2017 via the electronic 
portal provided by their respective Member State of residence until Sunday 30 September 2018. Foreign 
entrepreneurs must

   not have earned any revenues in Austria, or
   only tax-free revenues pursuant to Sec. 6 para. 1(3) of the VAT Act (specific goods or passenger 
transport services) or

   only revenues subject to reverse charge.

However, only deductible input tax incurred in Austria may be refunded. Input taxes in connection with cars 
are therefore not generally reimbursable in Austria.

Austrian entrepreneurs (example 1) are able to make an electronic application via FinanzOnline to have 
refunded input tax incurred in another EU Member State. In this case, a separate application has to be 
submitted for each Member State from which an input tax refund is sought. It is no longer necessary to 
submit a certificate of entrepreneurial status (form U70). Nor is it generally necessary to submit the bills. In 
certain cases, a copy must be provided at the request of the Member State providing the refund.

Your Tax Update: Get to know more about the most important tax novelties in 
August.
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Minimum refund amount
The refund period must generally be at least three consecutive months and the amount to be refunded 
must be at least EUR 400. If the refund period is the entire calendar year or the last period of a calendar 
year, the amount to be refunded must amount to at least EUR 50.

TPA Tip:
After expiry of the deadline for submission on Sunday, 30 September – which cannot be extended – the 
legal claim for refunding shall lapse. On 1 October 2018, it will be too late! Therefore, be sure to complete 
your applications in full and on time. We are happy to assist you. Experience has shown that at the end of 
September there may be an overload on the system so that you might miss the deadline.

2. Cryptocurrency update – Amendment Decree 2018

The draft Amendment Decree (Wartungserlass) concerning the individual income tax guidelines that 
was published at the start of 2018 indicated fundamental changes in the area of taxation of crypto-
currencies (elimination of the one-year speculation period and classification of cryptocurrencies as 
capital assets for tax purposes, see our Newsletter 2/2018). The Austrian Ministry of Finance (Bun-
desministerium für Finanzen, BMF) then (more or less) withdrew these remarks, but in recent months 
there has been some uncertainty among the taxpayers concerned regarding the taxation of their 
cryptocurrency gains.

The Amendment Decree 2018 has now been published with effect from 28/05/2018. First things first: 
(almost) everything remains the same, most notably the one-year speculation period in private assets 
currently still applies. A few new features – which merely concern the exceptional case of interest-
bearing investments – are set out below.

This article provides a current overview of some of the key areas in the tax-relevant “crypto world”, 
namely “mining”, transactions and ICOs. 

2.1. Mining

Income taxes
If new units of cryptocurrencies are created (“mined”), this is considered to be a commercial activity subject 
to income tax if the crucial criteria of an independent and lasting activity, the intention of making a profit and 
participation in economic transactions are met (however, as a rule, the fulfilment of these criteria is “presu-
med” by the tax office). According to the prevailing opinion, the taxable income from mining activities is 
calculated based on the market value of the mined units of cryptocurrencies minus the associated ope-
rating expenses (e.g. electricity costs and depreciation of the special mining hardware). There is also the 
alternative view that cryptocurrencies should be capitalised at production cost.

Unfortunately, the Amendment Decree 2018 makes no mention of whether and/or how a distinction can be 
made between “commercial” mining and “private” mining and instead contents itself with a general classi-
fication of mining as a commercial activity. In our opinion, however, a distinction would be useful and neces-
sary in practice for cloud mining, for example.
Value-added tax
In terms of value-added tax, cryptocurrency mining is regarded by the tax authorities as not taxable be-
cause there is no identifiable service recipient. 
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Financial reporting
Cryptocurrencies are not recognised as a currency and are therefore regarded as an economic asset com- 
parable to a financial asset. The prevailing view is that mined cryptocurrency units which are to be classi-
fied as an intangible asset should be recognised at their market value or market price at the time of their 
acquisition. They should be allocated to fixed assets or current assets. Generally accepted corporate ac-
counting principles must be observed: With price losses, the strict lower of cost or market principle applies 
in current assets, while in fixed assets a write-down must be carried out if the impairment is expected to be 
permanent (voluntary if not expected to be permanent). With price gains, the asset must be written up to 
the acquisition value as a maximum.

2.2. Transactions

Income taxes
In principle (see exceptions below), trading between cryptocurrencies, just like the exchange of cryptocur-
rencies for legal currencies and/or for trading goods and services, is to be regarded as a taxable exchange 
transaction. The proceeds of the sale and the acquisition costs of the purchased economic asset are to be 
valued at the common value of the economic asset provided or the market value of the service. 

A distinction must be made for income tax purposes between business assets and private assets:

   There is no speculation period in a business environment. Here profits from cryptocurrency transactions 
are always taxable income and must be taxed at the progressive income tax tariff. Corporations incur 
the 25 % corporation tax.

   In a non-business environment, speculation income is to be recognised at the progressive income tax 
tariff only within the one-year speculation period. 

Realised changes in value are only subject to the special tax rate of 27.5 % (also according to the Amend-
ment Decree 2018 concerning the individual income tax guidelines) in the exceptional case of interest-
bearing investments (lending of cryptocurrencies to other market participants). Pro rata “interest income” is 
taxed at the tariff. 

The Amendment Decree 2018 has now stipulated – but only for the exceptional case of interest-bearing 
investments – that taxable value increases are only subject to the special tax rate of 27.5 % upon conversi-
on of interest-bearing cryptocurrencies into euros or into a currency that is stable at the euro exchange rate. 
Exchange between interest-bearing cryptocurrencies is therefore tax-neutral – like the exchange between 
foreign currencies. The Amendment Decree 2018 does not contain a provision concerning its effective date 
so, in our opinion, it should be applied with effect from and including the 2018 tax assessment.

The Amendment Decree 2018 still leaves questions unanswered, such as: Which “assets” come under the 
cryptocurrency regulations? How should airdrops or a fork be treated for tax purposes? What record-kee-
ping obligations exist for cryptocurrency trading?

TPA TIP: If you have any questions about your tax return, contact your TPA tax advisor who will be happy to 
help you prepare your records.

Value-added tax
If legal tender is exchanged for cryptocurrencies and vice versa, this is a tax-exempt activity according to 
the case-law of the ECJ. 
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2.3. Initial coin offerings (ICOs)

Similar to an initial public offering (IPO), in the case of an initial coin offering (ICO) a company issues a cer- 
tain number of tokens and in return receives cryptocurrency units or fiat currencies (e.g. EUR or USD) to 
finance a business idea, for example. The tokens can transfer various rights and can basically be broken 
down into the following: 

   Counterparty tokens, e.g.
 � Entitlement to goods or services (utility token)
 � Security token

 � Right to a share in revenues/profits
 � Right to a share in the capital

   Non-counterparty tokens
 � Pure increase in the value of the token

For the issuing company, the accounting treatment depends greatly on the individual case. Tokens may 
constitute a liability or a provision, equity, hybrid capital or taxable income, depending on the rights trans-
ferred. 

TPA TIP: If you are planning an ICO, contact our TPA cryptocurrency experts in good time!

3. No obligation to consolidate with a voting majority but no possibility of 
material control?

Under § 244(2)(1) of the Business Code (Unternehmensgesetzbuch, UGB), a corporation domiciled 
in Austria is obliged to prepare consolidated financial statements (parent company) if it holds the 
majority of the voting rights of shareholders in a company (subsidiary). Does the formal fulfilment of 
this condition lead to an obligation to consolidate even if there is no possible material control, e.g. 
due to qualified voting rights requirements? Find out more here.

3.1. When does the obligation to prepare consolidated financial statements exist?

For a parent company, there is an obligation to prepare consolidated financial statements in the presence 
of common management (§ 244(1) UGB) or a controlling influence (§ 244(2) UGB, presence of one or more 
control conditions) at one actually consolidated subsidiary at least, taking into account the consolidation 
options of § 249 UGB, and upon exceeding the size-dependent exemptions of § 246 UGB, unless the ex-
emption conditions of § 245 UGB (exempting consolidated financial statements) apply.

3.2. Definitions of RÄG 2014 

Since the application of the Amendment of Accounting Act 2014 (Rechnungslegungs-Änderungsgesetz 
2014, RÄG 2014) (applies to annual financial statements whose financial year begins after 31/12/2015), 
the new definitions of § 189a UGB have to be observed for separate financial statements under the UGB. 
According to item 6, a parent company is a company that controls one or more subsidiaries within the me-
aning of § 244 UGB. According to item 7, a subsidiary is a company that is controlled directly or indirectly 
by a parent company within the meaning of § 244 UGB.

3.3. Majority of voting rights

Voting rights are the votes that the shareholder holds in resolutions or at the general meeting or share-
holder meeting. As a general rule, the voting ratio is based on the amount of the capital participation, so 
the voting majority matches the capital majority. 
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The condition of § 244(2)(1) UGB is not met if a parent company does indeed have the majority of the capi-
tal but, because of non-voting shares, it does not have the majority of the voting rights. The same applies if, 
because of statutory requirements or the articles of association, the parent company is unable to exercise 
the voting rights at all or over a relatively long period or the number of voting rights is limited to a maximum 
amount in the articles of association.

3.4. Rights to which a parent company is entitled

Pursuant to § 244(4) UGB, the rights of another subsidiary or of persons acting on behalf of the parent 
company or of another subsidiary are also deemed to be rights to which a parent company is entitled. In 
assessing control, therefore, only the direct voting rights and other rights as well as the voting rights and 
other rights of a subsidiary must be taken into account, not the voting rights and other rights of associated 
companies or joint ventures.

Also to be deducted are the rights associated with shares that
   are held by the parent company or a subsidiary for the account of another person, or
   are held as collateral, provided that these rights are exercised in accordance with the instructions of the 
collateral provider or, if a credit institution holds the shares as collateral for a loan, in the interests of the 
collateral provider.

In determining the voting majority, the voting rights attached to treasury shares belonging to the subsidiary 
itself, to one of its subsidiaries or to another person for the account of these companies are to be deducted 
from the total number of voting rights.

3.5. Rebuttal of voting majority

The control condition for a voting majority can be rebutted, for example, by maximum voting rights or multi-
ple voting rights (not permitted in Austria) in the articles of association or increased majority requirements 
(qualified voting rights requirements). 

3.6. Formal (literal) interpretation of § 244(2)(1) UGB?

The fundamental question arises as to whether, in order to satisfy a voting majority pursuant to item 1, the 
majority of the voting rights is formally sufficient or whether the possibility of actual (material) control must 
exist. The predominant view in the literature is that a voting majority is formally sufficient to fulfil the control 
condition of § 244(2)(1) UGB and that the material requirement of the possibility of control does not need to 
exist as well.

3.7. Waiver of the involvement of a subsidiary

However, pursuant to § 249(1)(3) UGB, it is not necessary to incorporate a subsidiary in consolidated 
financial statements if significant and persistent restrictions permanently impair the exercise of the parent 
company’s rights in respect of the assets or management of this company, as is the case with a formal 
voting majority with no possibility of actual control.

3.8. Material interpretation of § 244(2)(1) UGB

For the existence of a material voting majority the parent company does not have to be entitled to the majo-
rity of voting rights in all decision areas. What matters is that the majority of voting rights relates to all major 
decision areas. 
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If qualified majority requirements exist for certain types of legal transactions, the weighting of these legal 
transactions is decisive; only if they are capable of significantly influencing the company‘s arrangements 
with regard to its financial and business policies will the majority of voting rights also lead to a controlling 
influence. Indicators of control are, for example, a decision on the budget for the next financial year or a 
majority in elections to the corporate bodies. 

Voting rights do not grant any decision-making power if they relate primarily to administrative matters (such  
as bookkeeping, management of valuable accounts receivable, preparation and approval of financial 
statements, etc.) while debt agreements and/or agreements under company law largely predetermine 
the activities of the company (“autopilot company”). In order to establish a parent-subsidiary relationship, 
the parent company must have the ability to dominate the subsidiary’s primary management functions in 
order to direct the subsidiary’s activities in this manner, i.e. to define corporate goals and to determine the 
principles of financial, investment, market, production and personnel policies. In addition, the possibility of 
exercising a controlling influence must open up access to potential benefits.

3.9. Material interpretation versus formal (literal) interpretation of § 244(2)(1) UGB

If the formal (literal) interpretation of § 244(2)(1) UGB is adhered to, a subsidiary would exist in the event of 
a formal voting majority even if, for example, due to qualified voting rights requirements, there is no possi-
bility of control but joint management is exercised instead. 

The literature therefore also puts forward the view that consolidation involving a company whose rights are 
so impaired (e.g. due to qualified majority requirements) that, despite a majority of voting rights, control 
cannot be exercised violates the general standard of consolidated financial statements, namely the princi-
ple of economic unity. Pursuant to § 250(3) UGB, the net assets, financial position and results of operations 
of companies incorporated in consolidated financial statements should be presented in those statements 
as though these companies together were one single company. 
If the general standard were implemented consistently, there would have to be a ban on consolidation 
instead of the consolidation option created in § 249(1)(3) UGB. International regulations also provide for a 
ban on consolidation in the event of a significant and continuing restriction of the parent company’s rights.

3.10. Need for reform

In our opinion, the condition of a majority of voting rights pursuant to § 244(2)(1) UGB is fulfilled only if the 
actual possibility of control also exists. 

We believe that the control condition of § 244(2) UGB is to be interpreted as a rebuttable presumption. 
Accordingly, only the material interpretation would count for determining the presence of the condition of 
control. 

A formal voting majority without the possibility of material control cannot lead to a parent-subsidiary relati-
onship. For the purposes of the codified principle of economic unity, we feel that there is an urgent need to 
adapt § 244(2)(1) UGB, to make it more specific, in such a way that, analogous to international regulations, 
there is a ban on consolidation and not a consolidation option in the absence of the possibility of material 
control.

3.11. Identification of affiliated companies

The question of formal or material interpretation of the control rule also arises for the reporting of inter-com-
pany receivables and liabilities in the separate financial statements under the UGB.
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Pursuant to § 189a(8) UGB, affiliated companies are two or more companies within a group, whereby a 
group is made up of the parent company and all the subsidiaries. Affiliated companies are all the subsidi-
aries of the ultimate parent company which are subject to full consolidation. Irrelevant to the term parent 
or subsidiary or affiliated companies is whether consolidated financial statements are actually prepared or 
whether the subsidiary is actually incorporated in the consolidated financial statements.

With regard to the identification of affiliated companies as well, it is, in our opinion, justifiable to interpret the  
control condition of § 244(2) UGB as a rebuttable presumption. 

Accordingly, preference should be given to the material interpretation of control not only for the presence of 
the condition of control, but also for identification as an affiliated company.

4. The new impairment model according to IFRS 9  

Since the beginning of the year, IFRS 9 has replaced the previous provisions of IAS 39 Financial 
Instruments. The recognition, measurement and valuation of financial instruments have been 
redefined. The changes affect all companies that use financial instruments. This article will inform 
you about the new impairment model according to IFRS 9. 

The previously valid complex standard IFRS 39 has been replaced by a new standard which deals with the 
rules for classifying and measuring financial assets and liabilities. 

IFRS 9 Financial Instruments is applicable to financial years that begin on or after 01/01/2018. Thanks to 
IFRS 9 a new impairment model has come into effect. The “incurred loss” impairment model of IAS 39 
(value adjustment only for impairments already incurred) has been replaced by the “expected credit loss” 
impairment model (value adjustment for expected credit losses).
The reason for the change to the impairment model lies in the subprime market crisis and the subsequent 
financial market crisis in which reporting-date-based financial reporting according to the exclusively retro-
spective incurred loss model was heavily criticised. In particular, the pro-cyclical mechanism of the incur-
red loss model leads to rather lower impairments, and therefore higher gains, during economic booms. In 
downturns, however, it initially causes small write-downs, though these are followed by massive ones. The 
change in method will result in a more timely and more appropriate, but generally also higher, recognition of 
the risk provision.

4.1. Scope

The scope of the new impairment model includes financial assets measured at amortised costs (AC cate-
gory), financial assets whose changes in fair value are recognised in other comprehensive income (FVTOCI 
category), lease receivables, contract assets, loan commitments and financial guarantees. Separate rules 
apply to acquired or issued financial assets for which there is already objective evidence of impairment 
upon their initial recognition.

4.2. 3-stage model

With the prospective impairment criterion of expected credit loss, applicable from 2018, any defaults ex-
pected in the future, taking into account all relevant internal and external information, should be anticipated 
and reassessed on each reporting date. Under IFRS 9, the impairment is carried out in three stages depen-
ding on the credit risk:
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August 2018 | 8

NEWSLETTER 4/2018

   Stage 1: For financial assets with a low risk of default at the time of their initial recognition which have 
not deteriorated significantly in terms of their credit quality since their initial recognition, expected losses 
are to be recognised in the amount of the cash value of an expected 12-month loss. Interest income 
must be recognised on the basis of the gross carrying amount (nominal value before the deduction of a 
risk provision) according to the effective interest method.

   Stage 2: If there is a significant increase in the default risk, but no objective evidence of impairment, 
the risk provision must be topped up to the level of the expected losses over the entire remaining term 
(lifetime expected credit losses). Interest income will continue to be recognised on the basis of the  
gross carrying amount according to the effective interest method.

   Stage 3: If objective evidence of impairment exists, the recognition of interest income must also  
be adjusted and based from this point in time on the net carrying amount (nominal value less risk 
provision = amortised costs).

4.3. Risk of default

A company must check, on each reporting date, whether there has been a significant increase in the de-
fault risk since the financial instrument was initially recognised. What constitutes a significant increase in the 
credit risk must be determined individually by the reporting company. The default risk must be measured on 
the basis of the probability of default over the entire remaining term. It is advisable to compare the original 
probability of default upon initial recognition of the instrument with the probability of default on the reporting 
date. The amount of the absolute default risk is irrelevant. If there is no longer a significant increase in the 
default risk on the reporting date, the instrument must be transferred from stage 2 back to stage 1.

A company may assume that the default risk of a financial instrument has not increased significantly since 
its first recognition if it is determined that the financial instrument concerned has a low default risk on the 
reporting date – the company can therefore allocate the financial instrument to stage 1 without conducting 
a check. There is a rebuttable presumption that a transfer to stage 2 must take place as soon as contrac-
tual payments have been overdue for more than 30 days, at the very latest. However, this assumption can 
be rebutted by demonstrating that the default risk does not increase significantly if the 30-day threshold is 
exceeded.

A transfer from stage 2 to stage 3 must take place if there is objective evidence of impairment on the re-
porting date (e.g. significant financial difficulties for the debtor, a breach of contract due to default or delay 
in interest or principal payments, economic concessions, increased probability of insolvency). 

Financial instruments that are overdue by more than 90 days must be allocated to stage 3, though this can 
be rebutted.

4.4. Financial assets with a credit rating that is already impaired upon their initial    
 recognition

For financial assets that already show objective evidence of impairment upon their initial recognition, the 
effective interest rate should be calculated not on the basis of the contractual payment flows, but on the 
basis of the expected payment flows, taking into account future expected losses. Changes in the estimate 
of the expected losses over the remaining term since initial recognition must subsequently be recognised 
immediately and in full as income or expense.

4.5. Simplified impairment model

For receivables from leases, contract assets and trade receivables, it is also possible to apply a simplified 
impairment model. Under this model, regardless of the credit quality, a risk provision must be recognised in 
the amount of the expected losses over the remaining term, i.e. there is a general allocation to stage 2 upon 
initial recognition and a transfer to stage 3 if there is objective evidence of impairment.
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4.6. Calculation/estimation of expected losses

The expected losses can be calculated at the level of the individual financial instrument or at the portfolio 
level if the financial instruments have similar default risk characteristics. If and insofar as adequate infor-
mation is not available at the level of the individual instrument without spending excessive time or money 
on obtaining this, the expected loss must be measured at the portfolio level, taking into account all relevant 
information, including future projections.

The standard does not prescribe a specific calculation method for estimating expected losses. Companies 
that do not have any data concerning the 12-month probability of default should be able to perform a calcu-
lation based on historical and industry-specific data.
The loss estimations at stage 1 and at stages 2 and 3 differ in terms of the time horizon for which the pro-
bability of default is considered. For the calculation of the expected 12-month loss at stage 1, the expected 
defaults over the remaining term must be weighted at the probability of default of the instrument within the 
next twelve months. At stages 2 and 3, on the other hand, the probability of default must be considered 
over the remaining term of the instrument.

4.7. Transitional provisions

The new impairment provisions are to be applied retrospectively in principle, though companies are not 
obliged to adjust prior periods, i.e. the adjustment effect must be recognised in the retained earnings at the 
time of transition (e.g. on 01/01/2018). However, the previous year’s figures can be adjusted on a voluntary 
basis if certain conditions are met.

4.8. Applicability of the IFRS 9 impairment model for the purposes of the Business Code   
 (Unternehmensgesetzbuch, UGB)

The IFRS 9 impairment model does not correspond to the single-asset measurement principles of the UGB, 
which are more comparable to the incurred loss model of IAS 39, i.e. they provide for impairment on the 
basis of losses already incurred.
For the calculation of the general value adjustment of receivables, on the other hand, the IFRS 9 calculation 
can certainly lead to appropriate results, within the meaning of § 201(2)(7) UGB (consideration of statisti-
cally measurable empirical values from similar situations), and should also be applicable under company 
law in view of the measurement consistency achieved due to significantly improved data quality.

We would be happy to help you implement the expected credit loss impairment model.

5. MLI set to facilitate measures against unfair tax competition from  

Austria, Poland and Slovenia are forerunners in the fight against unfair tax competition. These three 
countries will enable the MLI (Multilateral Instrument) to enter into force from 01/07/2018. Read more.

The fight against base erosion and profit shifting – i.e. against unfair tax competition – was actually taken 
up by the OECD/G20 a few years ago. But the measures developed will only be able to have an impact 
once they are implemented globally. The Multilateral Instrument (MLI) will play a crucial role in this. 

For the MLI to enter into force generally it needed to be ratified by at least five states as a first step. 
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5.1. Central role of CEE states

What is exciting is that no fewer than three CEE states are among the first states in the world to have rati-
fied the MLI so far and therefore to have contributed to the MLI’s entry into force. Austria has been joined 
here by Poland and Slovenia. 

It is also fascinating that the MLI has already been ratified by two states previously known as tax havens, 
namely Jersey and the Isle of Man.

And one thing is also evident when looking at the ratifications of the MLI: there are major global and regi-
onal differences in terms of how seriously and how quickly states are taking up the fight against unfair tax 
models.
5.2. The next milestones

With the deposit of an instrument of ratification by Slovenia as the fifth state in the world at the end of March, 
the MLI can now enter into force from 01/07/2018. 

For Austria this means that the double taxation agreements with Slovenia and Poland will apply in the form 
modified by the MLI from 2019 onwards.

The remaining 36 Austrian agreements, which are also to be modified by the MLI – including those with 
Hong Kong, China, India, Russia and the EU states – will then be adapted depending on ratification by  
the respective contract partners.

5.3. What does this mean for international companies?

The changes to Austria’s agreements will be small but subtle. One key point will be the introduction of the 
“principal purpose clause”. In future, the tax office will deny the application of an agreement if one of the 
main reasons for the chosen structure is to obtain a tax advantage. There should also be improvements in 
international tax conflicts.
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