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Foreword

Real estate investments are a highly popular form of investment, both during pe-
riods of economic uncertainty and when there is steady economic growth. They
often come with tax advantages, the likelihood of appreciation over the long term
and also make an attractive proposition for making retirement provisions.

The real estate experts at TPA have analysed the most relevant tax regulations and
compiled them for you here. The present 30th edition of our brochure provides you
with a practical overview of the current situation regarding the taxation of real estate
in Austria as of 11 June 2026, both in terms of income tax and VAT. The changes
concerning real estate transfer tax that were introduced with the Budgetbegleitge-
setz 2025 (BBG, Budget Accompanying Act) are taken into account as well. This
also applies to the real estate-related changes introduced by the Budget Accom-
panying Act 2026 (BBG 2026) — as available at the editorial deadline in the form of
the government bill dated 10 June 2026.

The “real estate held as business assets” chapter contains interesting information
on this topic of particular importance to SMEs and family-run businesses. Aspects
regarding the taxation of real estate in private foundations, of builder-owner and
pension fund models as well as of real estate funds have also been taken into ac-
count. The topic of investing in real estate abroad, the attractiveness of which is ref-
lected in its scope of potential for tax structuring, is covered in a separate chapter.

The purpose of this guide is to help you navigate the jungle that is real estate taxa-
tion and we look forward to your feedback on it. See our website www.tpa-group.at
for more in-depth information.

Our thanks go to those TPA employees who have contributed significantly to the
content of this brochure.

Since this is exclusively a technical text, gender-specific spelling has been omitted.
The personal terms used refer to all genders.

Mag. Karin Fuhrmann Mag. Manfred Kunisch

Mag. Gottfried Maria Sulz
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l. Real estate in private ownership

The following tax framework exists in general for real estate held as private assets in
Austria: for privately owned rental property, the taxable income is calculated using a
“receipts/taxable expenses” payments account (similar to cash basis accounting).

As a general rule, costs of acquisition and construction form the basis for calcu-
lating depreciation allowances for tax purposes (Absetzung flr Abnutzung — AfA,
as standard depreciation is referred to under Austrian tax law). Exceptions to the
depreciation base apply in cases of transfers without consideration. The explana-
tions in Chapter Ill must be considered to the extent there is partial business use.
The tax authorities’ views are set out in the Einkommensteuerrichtlinien (EStR 2000,
Income Tax Guidelines) and the Umsatzsteuerrichtlinien (UStR 2000, Value Added
Tax Guidelines), which can be used as a supplement to the statutory provisions and
an aid to interpretation.

1. How tax depreciation of rental properties works

From the total acquisition costs — including incidental costs (e.g. real estate trans-

fer tax, notarial and lawyers’ fees, agent fees, court costs) — a portion for the cost

of the land must be deducted. Basically, this land portion is 40%; however, the

Grundanteilverordnung (GrundanteilV, Land Portion Decree) 2016 provides ranges

between 20% and 40% according to the nature and location of the real estate. The

following generally applies:

® 20% land portion in municipalities with fewer than 100,000 inhabitants if the
price of building land per square metre is below EUR 400 (i.e. in the major
portion of rural Austria).

® 40% land portion in municipalities with over 100,000 inhabitants or where the
price of building land per square metre is above EUR 400, except

® 30% land portion if the rental property has at least 10 residential or commercial
rental units. Every 400 m? of usable floor space or part thereof always constitu-
tes a separate business unit.

Both taxpayer and financial authorities may deviate from this percentage if suffi-
cient proof is furnished. It must also be checked whether the flat percentage does
not obviously deviate substantially (> 50%) from the actual circumstances. The
new provision applies also for real estate acquired earlier.

The rate of depreciation applicable to buildings is (up to):

® 1.5% without evidence of useful life;
® 2.0% for buildings constructed before 1915.
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TIP:

The depreciation rate is higher than 1.5% or 2% where there is a professional ap-
praisal providing evidence of a shorter useful life. Since 1 July 2020, there has been
the option to apply three times the normal depreciation of 1.5% in the first year of
use and two times the normal depreciation of 1.5% in the second year of use for
buildings acquired and constructed after 30 June 2020.

By way of derogation from this, residential buildings that are completed after 31
December 2023 and before 1 January 2027 now have the option of claiming three
times the allowance for depreciation off the books in the first three years. This only
applies to residential buildings that meet at minimum the “Bronze Building Stan-
dard” according to the current 2020 version of “klimaaktiv Kriterienkatalog” of the
Austrian Federal Ministry for Climate Action, Environment, Energy, Mobility, Innova-
tion and Technology, which is in turn based on Guideline 6, OIB-330.6-026/19, of
the Austrian Institute of Construction Engineering (OIB). Contrary to the standard
procedure that only a half-year depreciation can be claimed upon first use in the
second half of the year, the full annual depreciation can always be used in case of
the accelerated depreciation.

Where a building has, for example, defects so severe that renovation does not
make economic sense, or it has come to the end of its economic useful life, a de-
duction for extraordinary wear and tear (AfaA) in excess of the fixed rate of 1.5% or
2% may be permitted.

TIP:

Upon application, there is an option to spread these depreciation expenses for
extraordinary wear and tear and other related expenses on a straight-line basis
over 15 years. This may be advantageous in case of lower income as losses from
the letting and leasing of real estate can only be used in the year they occur in the
absence of loss carry-forward.

TIP:
The optional spreading over 15 years also applies to all extraordinary expenses
other than maintenance, renovation, or construction costs.

Low-value fixed asset items with acquisition costs of a maximum of EUR 1,000.00

(net in case of input VAT deduction) can be depreciated immediately — provided
that they are not intended for lease to third parties for consideration.
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l. Real estate in private ownership

2. When is accelerated depreciation possible?

2.1. Costs of construction

On application, certain expenses forming part of construction costs can be de-
preciated at a faster rate, i.e. on a straight-line basis over 15 years (section 28 (3)
Einkommensteuergesetz (EStG, Income Tax Act) 1988).

This applies to::

® Expenses under the Denkmalschutzgesetz (DMSG, Historic Monuments Act):
Confirmation in writing that the work contributes to the protection of a historic
monument must be obtained from the Austrian Federal Office for the Care of
Monuments and evidence of the exact amount of expenses provided.

® Expenses under sections 3 — 5 of the Mietrechtsgesetz (MRG, Tenancy Act)
for buildings to which the provisions of the MRG governing the application of
basic rental income apply: for example, expenses for improving apartments
and raising them to a higher category, for installing passenger lifts and for
combining apartments.

® Expenses for certain measures to renovate real estate, where a grant under
the Wohnhaussanierungsgesetz (WSG, Residential Property Rehabilitation
Act), the Startwohnungsgesetz (StWG, First Homes Act) or the provisions of
state legislation governing grants for the renovation of residential property has
been approved.

e Certain renovation measures that are incurred after 31 December 2023 can
also be spread over 15 years. Funding from the federal government must be
paid out for this purpose in accordance with section 3 of the Umweltférde-
rungsgesetz (UFG, Austrian Environmental Subsidy Act) or there must be a
check for plausibility to attest that the substantive requirements are met for
funding to be awarded. Details of the required criteria have been defined in
the Finance Ministry’s regulation on the plausibility check. Where densifica-
tion measures are undertaken as part of the renovation measures, the related
expenses may also be spread over a 15 year-period.

Subsidies reduce the basis of calculation of accelerated depreciation (cf. Income
Tax Guidelines 2000, margin no. 6454).

TIP:

In the case of compulsory rent, it is possible to apply for accelerated depreciation
for the duration of the compulsory rent.
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Other examples of normal capitalisable costs of construction (according to the In-

come Tax Guidelines 2000, margin no. 3175):

® addition to, major restructuring of, or addition of a floor to a building;

® replacement of a flat roof by a steep roof creating new rooms, which is econo-
mically tantamount to the addition of a floor;

® combination of two apartments;

® a general overhaul of a building that has become unusable or significantly
reduced in its usability and useful life by severe damages to its substance if its
usability is fully restored.

® The separation of maintenance expenses and construction costs is only possi-
ble with adequate supporting documentation. To the extent such a separation
is possible, the maintenance expenses may also be depreciated over a shorter
period.

2.2. Repair and maintenance expense

Expenses are considered to be repair and maintenance expenses eligible for im-
mediate deduction where only minor parts of the building are replaced, and there
is no significant increase in rentable value or expected useful life.

Such expenses include in particular:

® regular service and maintenance;

® repairs, even if they are not annually recurring;

® painting the facade;

® painting the stairwell and the rooms;

® touching up or repairing the plastering;

® repairing damage by natural forces or acts of God;

® renewal where no more than 25% of the elements to be renewed are replaced
(e.g. 10 out of 90 windows).

The expenses will not be treated as immediately deductible repairs where, in con-
nection with a building rehabilitation concept, there is a single contract for the re-
placement of more than 25% of the elements, e.g. windows, even if the replace-
ment work is spread over several years.

Repair and maintenance costs are immediately deductible or, where the work is not
annually recurring, may optionally be spread over 15 years.

TPA | 1x1 Immobilien 2026 7



l. Real estate in private ownership

According to a more recent position of the Federal Ministry of Finance, repair and
maintenance expenses incurred as a consquence of major repair (Instandsetzung)
should be treated as repair expenditure. Equally, repair costs related to construc-
tion should be treated as construction costs.

2.3. Renovation and renewal expense

Renovation and renewal expense significantly increases the rentable value of the
building or significantly prolongs its expected useful life, but the expense does not
need to be capitalised.

Renovation and renewal expenses typically include the replacement of
windows and doors;

roofing and roof timbers;

stairs and interior walls and intermediate floors;

underfloors (e.g. screeded floors replacing wooden);

lifts and heating plants and furnaces;

electricity, gas, water and heating fittings even if they represent

a technological change;

® renewal of external plastering and thermal insulation, and

® damp-proofing of walls.

If only some apartments or parts of the building are renovated in this way (less than
25% of the total rental property), then the costs are generally treated as repair and
maintenance.

For residential property, the allowance is spread over 15 years.

For commercial rental property and office property, the entire allowance can be
taken immediately, or it can be spread over 15 years where the expenses do not
arise regularly every year. Allowances for costs of renovation and renewal must be
reduced by the value of any grants received.

In addition, there is an option to spread the following expenses, upon application,

voluntarily on a straight-line basis over 15 years:

® repair and maintenance expense not incurred regularly every year;

® allowances for extraordinary wear and tear and other relating expenses; and

® extraordinary expenses not constituting repair and maintenance, renovation and
renewal, or costs of construction.
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This can often avoid creating a loss unusable for tax purposes which cannot be
carried forward in case of income from rent and lease.

TIP:

Repair and maintenance expenses incurred near the time of acquisition do not
have to be capitalised but can — depending on the circumstances — be expensed
immediately, or be spread as renovation and renewal expense over 15 years.

Where these expenses constitute construction costs, an accelerated depreciation
over 15 years can be requested, provided the other requirements are met.

2.4. The eco-premium

As part of the eco-social tax reform in Austria, private individuals were given the
option of partially claiming certain building investments as special expenses.

For these renovation measures, namely thermal-energy related renovation and re-
placement of a fossil fuel heating system with a climate-friendly one, lessors now
also have the option of claiming 15% of the investment as a notional tax expense
(the eco-premium). The same investments are subsidised as with private individu-
als. Practical examples may include insulating external walls, replacing windows,
switching to a heat pump or installing a district heating connection with the aim of
improving the building’s energy and thermal efficiency.

The eco-premium is available only for residential rental properties and only for ex-
penditures incurred during the 2024 and 2025 calendar years. For income derived
from letting and leasing, non-capitalizable expenditures incurred in the 2024 and
2025 calendar years may also be taken into account for purposes of claiming the
eco-premium.

If the expenses are to be allocated over several years in accordance with the all-
ocation provisions of section 28 of the Austrian Income Tax Act (EStG), the eco-
premium may be claimed either in the year in which the expenses are incurred or
analogous to the allocation of the expenses and is therefore still relevant.
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l. Real estate in private ownership

3. Grants and their consequences

Grants granted from public funds reduce the basis of calculation for depreciation
and allowable expenses, and should therefore not be included as taxable income.

4. Which business expenses are deductible?

The following business expenses are relevant in the area of real estate:

Immediately deductible expenses in the year of payment include:

® interest and incidental finance costs on borrowings used to finance the real
estate (but not capital repayments);

® costs of tax and legal services, except where they form part of costs of acquisi-
tion and construction;

® operating costs (e.g. insurance, chimney sweeping, water, rubbish collection,
janitor, property tax, property management fees); these can optionally be trea-
ted as transitory items — such as operating expenses collected;

® agents’ fees, to the extent that they relate to letting.

TIP:

Payments in advance for the costs of consultancy services, sureties, finance, gua-
rantees, rentals, trustee, agency and brokerage services, selling and administra-
tion services must be spread over the period to which they relate unless they relate
only to the current year and the following year.

Current jurisprudence only permits a very limited immediate deduction of busi-
ness expenses when purchasing an apartment or when it comes to builder-ow-
ner models.

Simplification is permissible in that an estimated flat rate deduction for expenses is
allowable for bed and breakfast rental income and income from the letting of apart-
ments without services (exception: long-term leasing of apartments). The allowan-
ce often is 30% of the income for rooms and apartments (not including VAT and
visitor’s tax). For details see margin no. 5435 et seq. of the Income Tax Guidelines
2000. Additional provisions of trade law, tenancy law and state legislation must be
observed in Airbnb-related matters.

Concerning the demolition costs of a building, reference is made to Chapter I,
item 15.
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5. Depreciation in case of personal use

If a rental property is partly used for private purposes, then in calculating the ta-
xable net income the proportion of costs relating to personal use must be disre-
garded. Depreciation can only be taken on the parts that are let, and only that
proportion of the running costs is deductible.

There are special provisions for co-owned properties: the tax authorities are parti-
cularly strict (e.g. concerning the arms’-length principle, or that there is no abuse in
the sense of the Bundesabgabenordnung (BAO, Austrian Tax Code)). The recogni-
tion of a rental contract formed on an arm’s length basis is only permitted in excep-
tional cases in accordance with the jurisprudence. Where the users are completely
identical with the co-owners (related persons shall also be considered here), the
tax authorities will definitely question the property’s nature as a source of income.
By the same token, renting to persons entitled to alimony is often not recognised
by the tax authorities.

6. Personal use of previously rented property

Where a previously rented property is transferred to exclusive personal use, the
1/15 allowance in respect of repair and maintenance and renovation and renewal
expenses continues to be available since they are actually tax-allowable expenses
of the past. However, the balance of unutilised accelerated allowances in respect of
construction costs is no longer available (for the VAT consequences see

Chapter II). Any input VAT to be adjusted due to the change of use can, in some
circumstances, be treated as a retroactive rental expense.

7. Depreciation in case of first-time letting

For first-time letting, the following provisions apply:

® For old cases (see item 8), the following option is available with effect from 2026:
The notional acquisition costs of the building at the time of first-time letting or
the actual acquisition costs may be used as the calculation basis of tax depre-
ciation. As of 2026, first-time letting is only to be assumed if the legal predeces-
sor last used the building to generate income prior to 1 January 2013.

® Where the building was formerly used as a source of other income, other rules
are applicable (see Income Tax Guidelines 2000, margin no. 6433 et seqq).
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l. Real estate in private ownership

ul#

However, this provision (depreciation based on notional acquisition costs) is also

subject to a split computation of the future gain on the sale:

® Property income tax of effectively 4.2% or 6% (as of 31 December 2026) is
levied on the underlying notional acquisition costs — hence the “notional” contri-
bution value (the rededication surcharge must be observed where applicable).
Thus, the flat rate taxation of “old hidden reserves of old cases” still applies.

® For the proportion of the gain on the sale arising after letting commences
(hidden reserves exceeding the depreciated “notional acquisition costs”), the
property income tax generally amounts to 30%.

8. What is important when selling real estate

The sale of real estate is subject to property income tax (ImmoESt) of 30%. In ad-
dition, it must be examined if it is an “old case” or a “new case”.

8.1. Old case — new case

If real estate was not taxable on 31 March 2012, due to expiration of the 10 years’ or
15 years’ speculative period, this constitutes an old case. This means that real es-
tate belonging to private assets for tax purposes was acquired by natural persons,
as a general rule, before 31 March 2002, or in exceptional cases before 31 March
1997. Real estate acquired after these dates is considered a new case.

The period is computed day-by-day on the basis of the date of the obligatory trans-
action. Where real estate acquired without consideration for tax purposes is sold,
the ownership periods of the seller and their legal predecessor are added together.
Here, the latest acquisition with consideration is the starting point for computing
the period. This date is therefore also used for the categorization as an old case or
as a new case.

For new cases, the respective surplus or the gain (see item 8.3.) on the sale after
deduction of the relating expenses is subject to a fixed 30% self-calculated pro-
perty income tax.

According to the latest case law of the Administrative High Court of Austria, any

subsequent extensions (e.g. loft conversions) constitute a separate part of the buil-
ding for property income tax purposes in ,old cases”. In such cases upon sale a
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split calculation of the gain on the sale is used. The extension is to be treated as a
new case, while for the remaining part of the building taxation as an old case still
applies. The proceeds of sale are to be divided using the replacement cost method
(Sachwertmethode).

TIP:

For old cases — for which no rededication was made after 31 December 1987 — the
proceeds from the sale can be reduced by 86% or 80% (as of 31 December 2026)
as notional acquisition costs. The remaining gain is subject to 30% property income
tax which, in effect, amounts to 4.2% or 6% of the proceeds.

If, however, in an old case a rededication was made after 31 December 1987,
the proceeds from the sale may only be reduced by a flat rate 40% allowance or
30% as of 31 December 2026, meaning that 60% of the proceeds or 70% as of
31 December 2026 are taxed at 30%. In addition, a surcharge of 30% on the gain
on the sale was introduced with the BBG 2025, if the rededication is made after
31 December 2024. This surcharge applies to both old cases and new cases. If
the gain on the sale including the 30% surcharge is higher than the realised sales
price, the taxable profit is capped at the realised sales price. This new provision
applies to all sales as of 1 July 2025, provided that the rededication is made after
31 December 2024. Rededications are relevant to the seller as well in respect of
the “tax rate” if they are carried out within five years after the sale. In addition,
acquisition price increases lead to an adjustment of the property income tax for
the entire purchase price in case of a subsequent rededication, e.g. due to an
improvement clause. The multiple subsequent application of the rededication
surcharge is not permitted in the event of a short-term resale of non-dedicated
land followed by a subsequent rededication.

TIP:
In old cases, the taxable excess can also be computed using the general rules (in
case this is more favourable; for computation see item 8.3.).

In case an application for regular taxation at the normal rate of up to 55% is made,
all expenses and costs of the sale can be principally considered; the rededication
surcharge must still be observed.

As a general rule, rededications are relevant for tax purposes if they permit for the

first time the “typical” construction of a building on a plot of land. This includes
special dedications, such as for the construction of shopping centres. Any such
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l. Real estate in private ownership

rededication is irrelevant if, in spite of the dedication as building land, construction
is impossible due to regional planning measures. A rededication is also irrelevant
for tax purposes if it concerns only the dedication category, e.g. if a mixed use area
is dedicated as a residential zone.

8.2. Significant exemptions

Principal place of residence: Owner-occupied houses and apartments (both
within the meaning of the former section 18 Income Tax Act 1988) can be dispo-
sed of tax-free provided they have been the seller’s principal place of residence
since being acquired for consideration for at least two years, and in the course
of the sale the principal place of residence is abandoned. The tax exemption for
the principal place of residence can be claimed also in cases where the house
or apartment was used as principal place of residence for a minimum period

of five continuous years within the last 10 years (important e.g. when married
couples separate and subsequently sell the real estate). According to jurispru-
dence by the Administrative High Court this also applies where the principal
place of residence was originally used under a rental contract and the real
estate is only acquired at a later point in time. According to the case law of the
Administrative High Court of Austria, the land is also covered by the main resi-
dence exemption to the extent that is customary in practice. The tax authorities
assume that the customary extent is at most 1,000 m?.

Buildings built by owner (major building owner/developer): With a sale of buil-
dings constructed by the builder himself as private assets, the profit attributable
to the building is tax-free, but the portion of the profit attributable to the land is
not. This applies, however, only where the building was not used to generate
income within the last ten years (the case law of the Administrative High Court is
very strict here — even the smallest income-related expenses have an adverse
effect). The Finance Ministry takes the contentious view that the treatment of

the building as owner-built cannot be transferred to the legal successor having
acquired it without consideration. This means the tax exemption only applies to
the actual constructor.

The tax authorities and the courts are of the opinion that the exemption for buil-
dings constructed by owners does not apply to parts of existing buildings (e.g.
loft conversions, additions to the building and extensions without a separate
building unit), nor to major renovations.

Intervention by the authorities: If assets are disposed of as a result of an inter-
vention by the authorities or to forestall an intervention that is demonstrably
imminent, any gain is tax-free.
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® In addition, an exemption was added concerning the barter of real estate in
connection with land combination or land consolidation proceedings and as a
result of official measures to improve the organisation of development land and
to implement mutual boundary adjustments.

8.3. Calculation of income

Taxable income from disposition of private real estate is calculated as follows:

Disposal proceeds

— Acquisition costs

— Construction costs

— Renovation and renewal expense to the extent that the unutilised fifteenths
of the allowance relate to the period subsequent to the disposal

— Any amounts resulting from input VAT adjustment according
to section 12(10) Umsatzsteuergesetz (VAT Act)

— Cost of self-computation

+ Tax-exempt subsidies pursuant to section 28(6) Income Tax Act 1988

+ Any depreciation already deducted

Income pursuant to section 30(3) Income Tax Act 1988

* Where rededicated land is sold, the gain on the sale should be increased by 30%.

In addition to the costs of the self-computation, other disposal costs such as the
costs of the real estate agent and the contract preparation may be deducted in the
course of regular taxation.

Interest on borrowed capital, expenses and operating expenses paid since acqui-
sition/construction are therefore, in the opinion of the Finance Ministry, deductible
only where ongoing lease and rental income is generated. Exchange losses resul-
ting from loans in foreign currency are not deductible.

Please note that where rededicated land is sold (item 8.1) as of 1 July 2025 the gain
on the sale should be increased by 30% — irrespective of the tax rate to be applied
— provided that the rededication was made after 31 December 2024.

In the case of private assets, tax liability arises basically at the time of receipt, mea-

ning that taxes must be paid partially or totally in calendar years subsequent to the
disposal for instalments or annuities. This is an important element to consider for
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l. Real estate in private ownership

tax planning purposes. In the case of annuities held as private assets, it must be
noted that such income is subject to the full progressive tax rate and is not taxed at
the flat rate of 30%. Where payment in instalments is agreed, tax authorities require
an imputed interest portion to be excluded from the instalment unless interest has
been agreed. Where payment of an annuity was agreed, tax authorities believe that
an immediate proportionate tax liability can arise if, in addition to the annuity, a one-
time payment of over 50% of the market value is made.

If the option to depreciate notional acquisition costs has been exercised, this re-
sults in a divided or split calculation of the gain on the sale. See the comments
under item 7.

8.4. Subsequent taxation of accelerated depreciation

The provisions for subsequent taxation of accelerated depreciation are as follows:

® For new cases, there is no future separate taxation at all since the subsequent
taxation of the accelerated depreciation is automatically included in the cal-
culation of the gain on the sale, rendering the need for a separate regulation
obsolete.

® For old cases, one-half of the accelerated depreciation claimed within the last
15 years before the sale must be added to the gain on the sale and also taxed
at 30%.

Due to the extended speculation period applicable earlier, a new case exists if the
real estate was acquired after 31 March 1997 and partial deductions of 1/15 or 1/10
on construction costs were claimed.

8.5. How to deal with losses

Losses on the sale of private real estate can only be netted against gains from dis-
posals of real estate upon application for assessment. The application for assess-
ment does not need to contain every case of real estate sold in a calendar year.
60% of the exceeding losses can be carried forward for 15 years and netted against
future surpluses from lets and leases. Upon application, 60% of the exceeding los-
ses do not have to be spread over 15 years but can immediately be fully netted
against (sufficient) income from lets and leases in the year of loss. Any loss arising
cannot be carried forward.
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8.6. Self-calculation and payment of property income tax

Legal counsels (attorneys, notaries public) are obliged to pay the property income
tax. The actual receipt of the purchase price is relevant for the tax liability.

8.7. Other tax implications of the sale

In addition, the following aspects must be considered:

® Input VAT adjustment or option of tax liability under section 6(2) VAT Act 1994
(see Chapter Il): The buyer is required to verify if the option of tax liability conti-
nues to exist for all rental contracts where the apartment is not used.

® Lapse of the unused balance of 1/15 allowances for renovation and renewal or
construction costs for the seller.

® Unused 1/15 (1/10) allowances for maintenance can — in our opinion —
continue to be claimed.

® Under certain conditions, the negative outcomes above can be avoided by
retaining a beneficial interest (see Chapter I, section 9.3).

® Repeated purchases and/or sales of real estate within a certain period of time
can constitute trading in real estate (see Chapter IlI).

® Liability to property income tax of 30%.

® Subsequent taxation of used 1/10 and 1/15 allowances for
“old cases” (see item 8.4).

8.8. Business or hobby?

The tax authorities’ views on whether a business or hobby is at hand are regulated
in the 2012 Hobby Guidelines, which were updated in 2025.

Where the real estate is disposed of or the real estate is no longer let — whether by
reason of gift or because the real estate is reserved for personal use — before the
point where there is an overall taxable profit, the danger is that the tax authorities
and the courts will refuse to recognise the rental as a source of taxable income at
all, and thus any losses claimed. In accordance with the Austrian “Hobby Regula-
tion” (Liebhabereiverordnung) as amended, the total profit required for rents and
leases to be recognised as a source of income has to be achieved in a maximum
period of 25 or 30 years:

® The maximum permitted period is 25 years for the rental of apartments and

single and two-family homes, etc. (small-scale rental).
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l. Real estate in private ownership

® The maximum permitted period is 30 years for the rental of apartment blocks,
warehouses, office and business buildings, etc. (large-scale rental).

The extension was introduced as part of the “Housing and Construction Campaign”
economic stimulus package and applies to activities (small-scale letting) and to
buildings leased out for consideration (large-scale letting) for which the foreseea-
ble period begins after 31 December 2023.

An additional 3 years are available from the time when the first costs of the business
were incurred to the time of first rental, if the real estate is first erected or renovated.

As a rule, the fact that no hobby is at hand must be demonstrated to the tax autho-
rities by a forecast calculation.

TIP:

In such cases, the actual taxable result is specifically adapted in two essential
points: On the one hand, the accelerated 1/15 depreciation must be recalculated
to a normal rate of depreciation. The same applies to the accelerated normal de-
preciation. Tax benefits such as the 15% special deduction for eco-investments and
the impact of events such as COVID-19 are disregarded in the forecast calculation.
On the other hand, if legal restrictions on income exist, market-based rents can be
used instead of actual rents.

8.9. Compensation for the implementation of servitudes and measures to pre-
vent flood damage

Since the tax treatment of consideration received in connection with the granting of
pipeline easements is not unambiguous and difficult to qualify, a 10% withholding
tax (flat rate) was introduced with the ,Jahressteuergesetz 2018 for such income
received as of 1 January 2019. This provision has now been extended to include
measures to prevent flood damage. Standard taxation is of course also possible in
this case.

9. Gifting real estate
Gifting real estate frequently also has tax consequences. A sale (disposal) may

also constitute a gift for the purposes of income tax where the real estate is sold for
much less than market value (e.g. within a family).
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Conversely, a gift under civil law may, under certain conditions, be considered as a
sale for income tax purposes if the deal also includes the transfer of many liabilities,
for instance. In this regard, the Administrative High Court has now ruled that a consi-
deration of up to 75% of the fair market value of the property donated within the fami-
ly is in any case deemed to be a gift and not a sale if there is an intent of enrichment.

9.1. Consequences of transfers for the donor

® No possibility to continue the unused 1/15 allowances for prior construction
costs and renovation and renewal expenses — they are transferred.

® Unused 1/15 (1/10) allowances for maintenance can, however, in our opinion
continue to be claimed by the donor — contrary to the view taken by the tax
authorities.

® Input VAT adjustment or option of tax liability under section 6(2) VAT Act 1994
(see Chapter Il, item 8).

9.2. Consequences of transfers for the donee

® Accelerated depreciation of construction costs can be carried over, with the lia-
bility to subsequent taxation for old cases when the donee sells the real estate.

® Unused balances of accelerated depreciation for renovation and renewal costs
incurred by the donee can be carried over.

® The donor’s unused allowances for maintenance can be carried over (in the
view of the tax authorities).

® There is the option to choose to depreciate notional acquisition costs in the
event of first-time letting for old cases. In other cases, the donor’s depreciation
(AfA) must be continued;

® Where the donor selects the option for tax liability under section 6(2) VAT Act
1994, the donee has the right to deduct input VAT provided the real estate conti-
nues to be let and the rental is subject to VAT (see Chapter I, item 8).

® The option of tax liability for rentals (excluding residential properties) must be
reviewed again since the tax authorities assume NEW landlord-tenant relation-
ships. See Chapter Il on VAT.

® The donor’s date of acquisition is carried over, and thus also the qualification as
an old case or new case.

® Transfers without consideration are subject to real estate transfer tax at the follo-
wing staggered amounts, with the taxation base being the property value (deter-
mined by using a flat rate method, real estate price guide or an expert opinion):
e the first EUR 250,000 at 0.5%,
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l. Real estate in private ownership

® the next EUR 150,000 at 2%, and
® amounts exceeding EUR 400,000 are subject to 3.5% real estate
transfer tax.
® Provisions regarding the addition of previous gifts must be observed.
® Real estate transfer tax, registration fees and other incidental expenses are not
deductible for income tax purposes.

The registration in the land register triggers the lower of a 1.1% registration fee
based on three times the assessed value, or, upon application, 30% of the attested
market value (see Chapter V with regard to the temporary exemption from the re-
gistration and lien fee).

9.3. Gifts with retention of beneficial interest

In order for the donor to avoid the often negative tax consequences associated
with gifting real estate, there is the possibility of gifting with retention of beneficial
interest (effectively, the income).

Advantages:

® The donor can continue deducting 1/15 allowances.

® No input VAT adjustment is necessary.

® The nature of the real estate concerning VAT treatment remains unchanged
since the business identity is maintained.

© No obligation to pay a fee for the agreement to retain a beneficial interest accor-
ding to Administrative High Court jurisprudence.

Disadvantages:

® The income is treated as income of the original owner (no avoidance of higher
tax brackets because no effect of “splitting the income”).

® Existing allowances on the real estate may be lost (professional advice recom-
mended).

® Transfers without consideration are subject to real estate transfer tax at the
following staggered amounts, with the taxation base being the property value
(see above): The first EUR 250,000 at 0.5%, the next EUR 150,000 at 2%, and
amounts exceeding EUR 400,000 are subject to 3.5% real estate transfer tax.

® Following continued Administrative High Court jurisprudence, additional
requirements for the formulation of agreements on the retention of beneficial
interest exist, causing a certain degree of legal uncertainty at present.
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10.Tax consequences in case of transfer by way of inheritance

In principle, the following tax consequences result for the heir or legatee:

® The deceased’s depreciation and 1/15 allowances continue to be available.

® No adjustment of input tax with respect to the deceased. However, the heir or
legatee should review the VAT option. According to the judicature of the Admi-
nistrative High Court, the universal succession for tax purposes in case of an
inheritance also leads to the continuation of lease contracts for VAT purposes.

® The most recent acquisition for consideration for tax purposes by the donor
or his predecessor in title is used for the purposes of categorisation as an old
case or new case.

® Transfers without consideration are subject to real estate transfer tax, with the
taxation base being the property value (see above or Chapter V for further
details).

The registration in the land register triggers the lower of a 1.1% registration fee
based on three times the assessed value, or, upon application, 30% of the attested
market value.
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II. VAT

This Chapter summarises the fundamentals of how real estate should be treated for
the purposes of VAT:

1. What small business owners need to consider

1.1. Small business exemption until 31 December 2024

Up until 31 December 2024, only Austrian small business owners could take ad-
vantage of the small business exemption, provided the turnover threshold of EUR
35,000 net per annum was not exceeded in Austria. Foreign small business owners
could not take advantage of the exemption for turnover in Austria. The same also
applied vice versa to Austrian small business owners abroad.

1.2. Small business exemption with effect from 1 January 2025

The turnover threshold for the small business exemption in Austria was increased to
EUR 55,000 gross with effect from 1 January 2025. The turnover threshold in force
since 1 January 2025 is a gross threshold where notional VAT will no longer be de-
ducted. As a result, the previous net approach ceases to apply and the threshold
corresponds exactly to the total turnover collected. A 10% tolerance limit was intro-
duced with the Tax Amendment Act 2024 (AbgAG, Abgabenanderungsgesetz). If
the turnover threshold is exceeded by less than 10%, the exemption continues to
apply until the end of the year. If this threshold is exceeded by more than 10%, the
exemption ceases to apply from the date that the threshold is exceeded.

All taxable deliveries and other services, including intra-Community deliveries and
exports, must be taken into account for the turnover threshold. Ancillary transac-
tions, sales of businesses, certain tax-free revenues (e.g. services of condomi-
nium cooperatives or VAT-free professional services) and turnover where the small
business owner becomes liable for tax through the transfer of tax liability are not
relevant here.

As lessors, small business owners must observe the following:

® Exemption from VAT not qualifying for input tax relief — 0% output VAT,
® Rent charged excluding output VAT — 0% output VAT,

® No possibility of deducting input VAT,

® Option of electing standard taxation (form U12)
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If the exemption is only used in Austria, there is no need to submit an advance VAT
return or any other reports.

1.3. Austrian small business owners in the
European Single Market

With effect from 1 January 2025, the small business exemption can also be taken
advantage of within the European Single Market, where turnover up to EUR 100,000
can be excluded. Austrian small business owners who want to take advantage of
the exemption in the European Single Market must apply to use the EU SME sche-
me in Austria. Owners of businesses operating within Austria may be identified for
the below procedure following submission of an advance notification via the portal
set up by the Finance Ministry if they do not exceed the turnover threshold and at
least one Member State confirms that they are applying the SME scheme.

If all the requirements are met, a small business owner VAT ID number will be issu-
ed. Once the small business owner VAT ID number has been issued, the company
can also take advantage of the tax exemption abroad. To make this clearer for third
parties, small business owners’ VAT ID numbers are given the suffix “EX”.

The small business owner must also report for each quarter the turnover achieved
in the individual Member States via the portal set up by the Finance Ministry within
one month of the end of the quarter.

1.4. Foreign small business owners from the European
Single Market in Austria

With effect from 1 January 2025, it is possible for small business owners opera-
ting their businesses in an EU Member State to use the small business exemption
across national borders.

The following requirements must be met:

® The EU-wide annual turnover does not exceed EUR 100,000 in the previous
calendar year and the current calendar year.

® The turnover does not exceed the nationally defined SME limit in the other EU
Member State.

® The Austrian threshold of EUR 55,000 is not exceeded.

® The taxpayer has applied for the SME scheme in the country of residence in
advance and obtained a small business VAT ID number.
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If the EU-wide threshold of EUR 100,000 is exceeded, the exemption can no longer
be applied from the time the threshold is exceeded. With regard to the Austrian
SME regulation, the 10% tolerance continues to apply. Within 15 working days of
this happening, the small business owner must report that the threshold has been
exceeded as well as the amount of deliveries and other services rendered between
the start of the current calendar quarter and the date the threshold was exceeded
in their country of residence and submit a final quarterly report in Austria.

2. Which tax rates apply?

2.1. Nature of service

The following VAT rates apply, depending on the type of services concerned:

Letting for other purposes (offices, commercial premises) 0%") / 20%
(option available under section 6(2) VAT Act 1994; see also item 2.2.) ° °
Rental of land for residential purpose (except for personal use) 10%
Rental of luxury real estate 0%
Rental of business facilities, etc. 20%
Rental of movable equipment (furniture) 20%
Provision of furnished accommodation, etc. 10%
Rental of garages and parking spaces 20%**)
Rental of land for camping purposes 10%
Various services rendered by condominium cooperatives o

. X 10%
to residential parts of the real estate
Provision of heating as an ancillary service where the rental is 20%*)
not tax-exempt °
Provision of heating as an ancillary service where the rental 0%
is tax-exempt °
Rental to diplomats 0%
(zero-rated if confirmed by Austrian Foreign Ministry) °

*) Rental and leasing of building rights is also tax-exempt. **) see item 7.3.
***) Even if a rate of 10% is applied for the underlying rental (e.g. residential letting).

In order to claim the zero rating for rental to diplomats, the tenant (diplomat) must
provide to the landlord a confirmation issued by the Austrian Ministry for Integra-
tion, European and Foreign Affairs (U 46 — Application for tax exemption in connec-
tion with the rental of real estate).
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2.2. VAT exemption not qualifying for input tax relief

With effect from 1 September 2012, the 20% VAT liability option when letting business
premises is only permitted to the extent that the recipient of the service uses the real
estate almost entirely to generate revenues that do not exclude the deduction of input
VAT (95% limit). Evidence that this condition has been met must be provided, although
it does not need to take any special form. It is possible to revoke the option before the
notification comes into effect (ex tunc). Specifically, it does not require approval by the
recipient of the service (any input VAT already deducted must be refunded).

This new rule applies to:
® real estate which actually started being used after 31 August 2012; and to
® condominium ownership acquired after 31 August 2012.

Exceptions:

® Where a change of the business identity occurs after 31 August 2012 (e.g.
due to an asset deal or reorganisation measures), the tax authorities take the
position that a new tenancy relationship starts for VAT purposes in cases where
tenancy passes to the legal successor under civil law (e.g. in case of an asset
deal) or by universal succession (e.g. in case of a merger). In all of these cases,
the successor’s options may be limited. As regards universal succession, the
Administrative High Court has already ruled that a merger involving the tenant
company should not result in the option being excluded. In the case of singular
succession (e.g. purchase), the Administrative High Court has confirmed the
view of the tax authorities and ruled that the tenancy relationship between the
tenant and the new landlord (e.g. buyer) begins anew if the landlord changes.
Therefore, the new landlord’s possibility to opt for VAT is restricted and it must
be checked if the requirements are fulfilled.

® Constructor’s privilege: where construction of the building (ground-breaking)
by the lessor started before 1 September 2012; however, transferring the real
estate leads, in the opinion of the tax authorities, to loss of the privilege.

® Where, in the course of reorganisations, the business identity is changed, the
question arises if the qualification as constructor passes over or is lost. This
question cannot be answered unequivocally at present. This means that reorga-
nisations always carry the risk of the constructor qualification being lost.

® Exceptions also apply for rentals to recipients of grants pursuant to the Gesund-
heits- und Sozialbereich-Beihilfengesetz (GSBG, Austrian Healthcare and Social
Benefits Act; hospitals and medical institutions, social insurance providers,
homes for the aged, disabled persons and nursing homes).
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2.3. Tax base — standard value

If items are sold or leased on favourable terms on external (non-business-related)
grounds, the so-called standard value must be used in certain cases as the basis
for calculating VAT. Examples for such reasons are familial relations or friendship,
relations under company law or employee relations.

The standard value is the total amount the recipient of goods or other services
would have to pay to an independent supplier in order to obtain the goods or other
services under free market conditions.

As a rule, the standard value corresponds to the direct reference price (if unavaila-
ble: the fair value), to the non-cash-benefit value in case of donations to employees,
or to the arms’-length transfer price in case of cross-border transactions.

As of 2016, the standard value must also be used as a basis for calculating the VAT
for real estate supplies and for real estate renting and leasing by the business for
non-business-related purposes, or for the needs of its employees.

TIP:

However, the standard value can only be used if the consideration is higher or lower
than the standard value and if the business (or, in cases where a consideration is
too low, the recipient as well) is not entitled to a full or partial input VAT refund.

2.4. Definition of real estate

As of 2017, the definition of real estate for the entire scope of application of the VAT
Act was brought in line with the real estate definition used by the European Union.
(Since there are significant civil law differences within the EU, a separate definition
was created in the EU for the purposes of harmonisation). This results, among other
things, in changes concerning the tax exemption for the supply of real estate.

According to the new definition of real estate, buildings and structures come under
the definition of “real estate” if they are fixed to or in the ground — above or below
sea level — and cannot be easily dismantled or moved. The same applies to buil-
dings on land not owned. The building or structure does not need to be inseparably
connected to the ground, but it must be examined if the fixtures immobilising them
can be easily removed (without effort and considerable expense).
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TIP:

This means that prefabricated houses, kiosks, selling stalls, boats or mobile homes,
etc. can be considered as real estate as long as they are immobilised and cannot
be easily removed.

The term “structure” also comprises other “constructions” which are usually not
considered as buildings, e.g. roads, railway lines, bridges, airports, harbours, dy-
kes, gas pipelines, water and sewage systems as well as industrial plants such as
power plants, wind turbines, refineries.

Changes can therefore occur specifically for certain operating equipment which is
now covered by the real estate definition.

2.5. Short-term letting

Since 2017, the short-term letting (no more than 14 days) of real estate has been
subject to VAT if the business otherwise uses the real estate exclusively for genera-
ting revenues that do not preclude the deduction of input VAT, for short-term letting
and/or to satisfy housing needs. Where the business also uses the real estate to
generate revenues that preclude the deduction of input VAT, the short-term rental is
tax-exempt unless liability for tax is opted for.

In the case of short-term rentals, it is no longer necessary to distinguish whether the
customer is entitled to deduct input VAT (in its near entirety) for this service. In ad-
dition, the landlord is no longer required to allocate the input VAT or to adjust input
VAT resulting from items such as seminar rooms rented on a daily basis to persons
not entitled to deduct input VAT (in its near entirety).

2.6. Real estate services

The place of other services — including work performance — in connection with real
estate is determined by its location. Here, the other service must be rendered in di-
rect connection with a specific item of real estate. As of 2017, legal services (such
as those rendered by lawyers and notaries) aimed at changing the legal status of
a certain piece of real estate are also categorised as other services in connection
with real estate if they are rendered in connection with the transfer of real estate
or with the justification or transfer of real estate rights in rem. It is of no relevance
whether the underlying transaction is ultimately completed.
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2.7. Treatment of photovoltaic systems for VAT purposes

With photovoltaic systems a distinction is made between three different types of
usage based on the use of the self-generated energy:

Full feeder With full feed-in, operation of a photovoltaic system constitutes a business
activity, which is why all electricity supplies are taxable and generally also
subject to tax.

If the electricity consumer’s main activity is onward supply and own con-
sumption is only of secondary importance, the tax liability is transferred to
the energy supply company, with the liability remaining with the system
operator.

For the construction and operation of the photovoltaic system, the full feed-
in supplier is usually entitled to deduct input tax in full.

As the feed-in of energy to the grid constitutes a commercial activity, where
the small business exemption is waived, VAT registration is required.

Surplus feeder | gyrplus feed-in is also a business activity, which is why all electricity sup-
plies are assessable for tax purposes and generally also subject to tax.
As in the case of full feed-in, the tax liability is transferred to the energy
supply company in the event of sale to a reseller, with the liability remai-
ning with the system operator.

Work and services are considered to have been performed in their ent-
irety for the company if a minimum of 10% of the amount of electricity
produced is used for business purposes. Provided that this is the case,
the input tax for construction and operation of the system is also
deductible in its entirety.

Withdrawals for private purposes must be taxed as own use, whereby
the basis for assessment is the cost price at the time of the withdrawal.
In its decision dated 30 June 2025, the Austrian Federal Tax Court
(BFG, Bundesfinanzgericht) clarified that the input VAT deduction for
the acquisition, commissioning and operation of a photovoltaic system
where the surplus will be fed into the grid ceases to apply entirely if the
amount of electricity withdrawn for private purposes exceeds the
amount fed into the power grid in return for payment.

Island operation | |t the electricity is used for business purposes, the PV system is attribu-
ted to the business, which also gives rise to the entitlement to deduc-
tion of the input tax from the purchase and from the operation within the
scope of business-related usage.

If the electricity is used exclusively for private purposes on the other
hand, the PV system cannot be attributed to a business and is not rele-
vant for VAT purposes.

With mixed use, the same rules apply with regard to the allocation for
VAT purposes as those for surplus feeders.
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A zero VAT rate (or “genuine VAT exemption”) applied to supplies to, intra-Commu-

nity acquisitions, imports and installations of photovoltaic modules of the operator

for a limited period of time in the period between 1 January 2024 and 31 March

2025, which did not exclude the right to deduct input VAT if

® the bottleneck capacity of the photovoltaic system does not exceed or will not
exceed 35 kilowatts (peak) and

® the photovoltaic system is operated on or in the vicinity of buildings that are
being used for residential purposes, are being used by corporations under pub-
lic law or by corporations, associations of persons and assets established for
charitable, benevolent or ecclesiastical purposes. A photovoltaic system is only
deemed to be operated in the vicinity of a building for the purposes of the previ-
ous sentence if it is located on an existing building or structure on the same plot
of land. Furthermore, no application for an investment grant under the Renewa-
ble Energy Expansion Act, Federal Law Gazette | No. 150/2021, may have been
submitted for the relevant photovoltaic system by 31 December 2023.

The zero tax rate did not include any supplies that were upstream in the supply
chain (such as to intermediaries). These were subject to the standard tax rate.

The applicability of the zero VAT rate depended on both the date of contract
execution and the date of delivery/installation:

® Contracts concluded before 7 March 2025: The zero VAT rate was applicable
provided that the delivery or installation took place before 31 December 2025.
Otherwise, the regular tax rate of 20% applied.

® Contracts concluded after 7 March 2025 (but before 1 April 2025): The zero VAT
rate was applicable provided that the delivery or installation took place before 1
April 2025. Otherwise, the regular tax rate of 20% applied.

® Contracts concluded on or after 1 April 2025: The regular tax rate of 20% applies
to these contracts regardless of when the delivery and installation take place.

3. Taxation on a receipts basis (,,Ist-Besteuerung®)
and taxation of advance payments

3.1. Scope of application

For rentals of real estate held as private assets, VAT must be accounted for on the
basis of when the income is received if the total rent from real estate not used for
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business purposes in either of the two preceding calendar years does not exceed
EUR 110,000. What is therefore important is not the rent charged, but when the rent
is actually received.

With rental payments received in advance and other payments on account, the
output VAT must also be accounted for as of the time of receipt, except where it
represents a genuine loan.

Persons with income from agriculture and forestry and/or from trade pay taxes on a
receipts basis if the business is not required to keep accounting records.

For down payments and advance payments, it should be noted that they are sub-
ject to tax in the month the down payment or advance payment is collected — both
in case of taxation on a receipts basis (cash accounting, ,Ist-Besteuerung”) and
in case of taxation based on agreed remuneration (accrual accounting, ,Soll-Be-
steuerung®).

TIP:

Businesses with income from professional activities always pay taxes on a receipts
basis independent of the legal form. Therefore, this also applies to a business con-
sultancy firm set up as a limited liability company.

3.2. Input VAT deduction only after payment

Input VAT deduction for services received by taxpayers on a receipts basis can
basically be claimed only at the time of payment (subject to a proper invoice being
presented). Full payment of the services received is not required. This means that,
in case of payment in instalments for example, input VAT deduction can be clai-
med proportionally for instalment payments made. In cases where the tax liability
is transferred to the taxpayer on a receipts basis, the additional requirement of
payment does not apply since in such cases the tax liability arises according to
accrual basis principles.

Where the input VAT is paid via transfer on the tax account, only the VAT amount
calculated on the basis of the actual payment may be transferred. Here, taxpayer

accounting on an accrual basis and on a receipts basis are treated equally.

Where the transfer is not made in full, the receiving business must correct the ad-
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vance VAT return correspondingly because the input VAT deduction was not made
completely.

3.3. Exemptions for large businesses

This rule does not apply to

® utility companies (gas, water, electricity and heating plants as well as waste
disposal plants)

® and to those businesses taxed on a receipts basis (e.g. lawyers) with revenues
exceeding the limit of EUR 2 million (not including ancillary business) during the
previous assessment period.

These businesses are obliged to claim input VAT deduction according to the ge-
neral regulations.

4. Leasing by foreign entrepreneurs

According to the Austrian tax authorities, foreign entrepreneurs leasing domestic
real estate property were to be treated as with regard to their rental income gene-
rated in Austria. As a result, the sales and input taxes had to be declared in Austria
in the assessment procedure.

However, the ECJ ruled on an Austrian case in June 2021(C-931/19, Titanium) that
the view of the Austrian tax authorities is contrary to EU law. A foreign landlord may
only be treated as a domestic entrepreneur if they have their own local staff who is
able to act autonomously. This decision has given rise to many questions concer-
ning its practical implementation as of 2022.

In the Tax Amendment Act 2022 (Abgabenanderungsgesetz), it was fortunately
enshrined in law that, as of 20 July 2022, the leasing of real estate by a foreign
entrepreneur that neither operates its business nor has a permanent establishment
involved in the provision of services in Austria will not result in the transfer of the tax
liability. Instead, the foreign entrepreneur remains liable for tax and must declare
the sales and input VAT resulting from the rental in the assessment procedure. In
principle, the assessment procedure is to be applied for the whole of 2022; all input
VAT amounts can be claimed via assessment procedure. However, if input VAT has
already been claimed in the refund procedure for at least 3 months up to the June
2022 accounting period, the input tax amounts already refunded are not to be taken
into account in the assessment.
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TIP:

Landlords not domiciled within the EU (in case of a lease to private individuals)
need to appoint a domestic fiscal representative for the payment of sales tax. The
obligation to appoint a fiscal representative does not apply if there is a mutual
assistance agreement with a non-EU country in which the lessor is based that is
comparable with the EU legal standards in this field.

5. Input VAT on services rendered in advance

Input VAT from purchased services is only deductible where the taxpayer uses the
real estate to generate income that is subject to VAT. Input VAT incurred before
rental actually begins can be deducted immediately where the intention to gene-
rate taxable rental income can be demonstrated, or at least credibly argued to be
overwhelmingly probable.

Where real estate is sold, according to Administrative High Court jurisprudence,
input VAT on services supplied in advance is also deductible immediately when the
future taxable sale can be demonstrated or argued to be overwhelmingly probable.

6. VAT in case of partial personal use

Where real estate forming part of business assets is used by the business owner
partly as a private dwelling, the personal use is exempt for the purposes of VAT, and
input VAT is only deductible for the portion of the real estate in business use (the
allocation ratio is usually calculated by comparing the usable areas). According
to jurisprudence, this also applies to partners of partnerships but, as a rule, not to
shareholders of corporations.

Input VAT may need to be adjusted if the part in private use was formerly used for
business purposes. In subsequent years, this may also lead to a positive input VAT
adjustment in case a privately-used part is later used again for business purposes.

The same applies to lodgings in furnished accommodation and land for camping

purposes: the part in private use is not taxable, and in all other cases of private use
the normal 20% rate applies (e.g. private use of a parking space).
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7. Special cases of input VAT deduction

7.1. Rental pools (lessor communities)

Input VAT on retirement real estate forming part of a rental pool (the purpose of this
real estate is not private use but rather to generate rental income) is deductible
provided there is no break in the chain of entrepreneurs. If the purchaser of the re-
tirement real estate is an entrepreneur, input VAT is deductible — provided the rental
to the rental pool (rental consortium) is subject to VAT.

The Austrian Tax Code (BAO) stipulates that the rental income of rental pools is
assessed by means of a separate administrative decision.

7.2. Co-ownership communities

The tax authorities are of the opinion that input VAT is deductible where the commu-
nity uses the building for business purposes.

Following the ECJ judicature, in case of spouses, individual co-owners are entitled
to a proportional deduction even when the invoice is issued to the co-ownership
community. The amount deductible equals the co-owner’s proportionate share —
this is of course dependent on the co-owner being an entrepreneur with revenues
subject to VAT.

7.3. Condominium cooperatives

As of 2016, the VAT treatment of vehicle parking places is the same as is the case
for their lease (mandatory taxation at 20%), which should lead to simplified admi-
nistrative proceedings.

The Administrative High Court clarified that financing expenses (interest) have to
be included in the tax base of the condominium cooperative’s services where such
services are required for maintenance, administration or operation (e.g. renovation
expenses) of the condominium cooperative.

7.4. Luxury real estate

The Anti-Fraud Act 2025 (BBKG, Betrugsbekéampfungsgesetz) introduced a man-
datory VAT exemption without the right to deduct input VAT for the letting of luxury
real estate (“particularly representative residential properties”) with effect from 1
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January 2026 (without the option of electing for tax liability). Unlike other exempt real
estate lettings, no option for taxable treatment is available. The clear legislative
intent is to eliminate the entitlement to deduct input VAT relating to such properties.
A property is conclusively classified as luxury real estate, when the aggregate ac-
quisition and/or construction costs, capitalizable expenditures and/or major repair
costs relating to the residential property, including ancillary buildings and other
structures, exceed EUR 2 million (net) within five years from the acquisition date
or the commencement of construction. The exemption from VAT (without the right to
deduct input VAT) applies to all transactions and other relevant circumstances occur-
ring after 31 December 2025. Furthermore, the particularly representative property
must have been acquired or constructed by the lessor after 31 December 2025. In
the case of buildings with multiple rental units, such as apartment buildings, the cost
threshold must be assessed separately for each individual rental unit.

However, the VAT treatment for existing residential properties remains generally
unchanged: The rental income is still taxable and subject to VAT at the reduced
rate of 10%.

8. VAT in case of sale, gift and cessation

8.1. Basics

Since the sale of real estate is generally VAT exempt but does not qualify for input
tax relief, its transfer inter vivos (sale, gift or cessation of rental activities) may lead
to a need to adjust input VAT previously deducted.

The adjustment relates to the input VAT on acquisition or construction costs and
the costs of major repairs (renovation and major maintenance) deducted in the
last 20 years.

Not only renting and leasing of building rights is tax-exempt but also the transfer of
a building right for a consideration.

8.2. One-tenth or one-twentieth adjustment

When calculating the adjustment, 1/20 must be used annually (previously 1/10).

This provision largely applies to NEW CASES, i.e.

® real estate initially used by the business as a fixed asset after 31 March 2012,
and

34 TPA| 1x1 Immobilien 2026



® apartments (used for residential purposes!) for which the contract was closed
after 31 March 2012 (even if the apartment was not yet finished and physically
transferred at that time).

If, however, in “old cases” (tenancy agreement concluded before
1 April 2012) a change of lessee takes place at a later time, the 20-year adjustment
period also applies for the new tenancy agreement.

In the case of a subsequent transfer of a dwelling (not business premises) based
on a claim pursuant to section 15¢ WGG, which takes place as of 1 April 2022, the
adjustment period for the promotion of property formation is only 10 years.

The total amount of VAT requiring to be adjusted is reduced by 1/10 or 1/20 for
every year of use, beginning with the year following the first year of use.

8.3. Option for VAT taxation

The seller has the option of treating sales of real estate as liable to VAT and of invoi-
cing the purchasers with 20% VAT, provided this is agreed in the contracts. Where
the seller — at the latest before the assessment becomes final — opts for tax liability,
no input VAT adjustment is required, and the seller at the same time is entitled to de-
duct the input VAT. It is possible to choose tax liability separately for each individual
“property unit” (it is doubtful if this also applies to each individual room).

It must be considered that exercising the option leads to an increase in the tax base
for the land registration fee and the real estate transfer tax by 20%.

8.4. Minimum adjustment limit

In 2017, the minimum adjustment limit was increased: The input VAT deduction
does not have to be adjusted if the amount of adjustment for an item does not ex-
ceed EUR 60 for the calendar year.

No adjustment is necessary either for real estate if the relating input VAT does not
exceed EUR 1,200 (using the twenty years’ adjustment period). This applies, for
example, to fixed assets subject to the standard tax rate with acquisition costs of
less than EUR 1,500 or, for land, EUR 6,000.
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8.5. Gift of real estate and VAT

The option of electing for tax liability is also available where real estate is gifted. Un-
like in the case of a sale, the calculation of VAT liability is only based on those parts
of the real estate for which input VAT was claimed as a deduction.

According to the VAT Guidelines 2000, this covers both construction costs, or parts
thereof, and also major repairs. In any case, the value of the land should not, howe-
ver, be subjected to VAT unless VAT was charged on the purchase.

Where there is an invoice from the donor for the VAT (section 12(15) VAT Act 1994),
the new owner of the real estate can then deduct input VAT, assuming that the land
is used to generate revenues subject to VAT.

8.6. Cessation of business activity

The cessation of rental activities entails the obligation to adjust input VAT on acqui-
sition and construction costs and also on major repairs during the last 10/20 years.

8.7. Sale of tenancy rights

The sale of rights under tenancies by the past tenant to the subsequent tenant is
liable to VAT at the reduced rate of 10% for buildings used for residential purposes,
and at the standard rate of 0% or 20% as applicable, for buildings used for other
pUrposes.

9. VAT in case of transfer by way of succession

Where real estate is transferred because of death, no adjustment of input VAT is
required because in principle the new owner of the real estate inherits all the rights
and duties of the previous owner. Under the current prevailing opinion, which is
based on the case law of the Administrative High Court of Austria on universal
succession, existing lease agreements are considered to continue unchanged. Ho-
wever, in the opinion of the Finance Ministry, the constructor’s privilege is lost as this
is a strictly personal right.
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10.Duty to maintain records

It should be noted that, under the provisions of the VAT Act 1994 applicable until
31 March 2012, any and all documents and records relating to the ownership of
real estate must be retained for at least 12 years following the end of the relevant
calendar year.

In connection with the extension of the adjustment period, the retention period was
also changed. It is at least 22 years with effect from 1 April 2012. Other regulati-
ons, particularly those of the Unternehmensgesetzbuch (UGB, Austrian Business
Code), which in some instances prescribe longer retention periods, must also be
observed.

11. VAT in case of construction services

11.1. Principles

When it comes to certain construction services, liability for VAT is shifted to the
customer (“reverse charge”): this happens when a business provides construction
services for another business

® which is in its turn commissioned to provide the services, or

® which is also in the business of providing such services.

11.2. Businesses commissioned to provide construction services

For the tax charge to be reversed and shifted to the customer, the customer must
be a

® business, and must be

e commissioned to supply the relevant construction services.

A production business which commissions a general contractor to put up a factory
building for its operations is thus not affected by this new regulation, but the main
contractor is liable for reverse charge on the services supplied by subcontractors.

According to the Austrian tax authorities, the following services are not “construc-
tion services”, therefore, not subject to this regulation if they are to be considered
as independent main services: exclusive planning services (architect), transport
services including loading and unloading, collection and disposal of constructi-
on rubble, rental of construction machines, service work on buildings provided
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that parts are not changed, processed or exchanged. Material deliveries, e.g. by
building material dealers or DIY stores, cannot be classified as construction work
either. This also applies to the delivery of asphalt or concrete that is “unloaded” at
the construction site on the instructions of the service recipient.

In the absence of a standardised interpretation of the term ‘construction work’ wit-
hin the EU, however, difficulties interpreting this term may continue to arise in prac-
tice and require coordination between the countries concerned.

For the subcontractor to know that their customer has been commissioned to sup-
ply construction services, the main contractor is obliged to inform the subcontrac-
tor of this fact (such as in the form of written confirmation or in the order).

11.3. Businesses normally supplying construction services

Where construction services are supplied to a business which itself normally sup-
plies construction services (i.e. a “typical construction contractor”), liability for the
tax is always shifted to the customer. The tax authorities publish a list of firms which
count as “typical construction contractors”.

TIP:

This illustrative list is published as Annex 4 to the Austrian VAT Guidelines 2000,
and consists largely of enterprises included in section F, subsection FA, Depart-
ment 45 of Austrian NACE (ONACE) 1995. There is no reverse charge where the
construction services supplied by the typical construction contractor constitute not
more than 50% of that contractor’s revenues.

12.Provisions for building managers and landlords

12.1. Invoices - principles

For a business to be able to deduct input VAT on supplies by other busin-

esses, the invoices for supplies must contain all the details required under

section 11 VAT Act 1994:

Required invoice features

® Invoices up to EUR 400 including VAT (known as “small-value invoices”") or
invoices (irrespective of the amount shown) that were issued by a small busi-
ness owner taking advantage of the small business exemption:
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1. Name, address? of the supplier

Quantity and customary description of the goods supplied,

or nature and extent of the services

Date of the supply or period of the services

Consideration for the supply or the services (gross, including VAT)
. Applicable VAT rate

Date of issue

N

o0 s w

® Invoices exceeding EUR 400 including VAT, additionally:
7. Name and address? of the customer of the supply or service
8. Consideration excluding VAT
9. Amount of VAT charged on the consideration
10. Where the supply is not liable to VAT, an indication to that effect®
11. The VAT ldentification Number (VAT ID number) of the business
supplying or performing the service®
12. A sequential number which does not have to be checked by the recipient

® Additional requirements for invoices exceeding EUR 10,000 (including VAT):
13. VAT ID number of the recipient of the supply or service.®

® |n addition, the following must be noted:
14. For invoices issued in a foreign currency, the amount of VAT must
be shown in euros or, in individual cases, the conversion method
must be described.
15. Credit notes must be identified as credit notes.
16. Where differential taxation is used, this must be indicated, such as by
describing the nature of items and by indicating the application of a special rule.

1) The simplification rules for small-value invoices do not apply to intra-Community supplies.

2)Business operations do not necessarily have to take place at the indicated address. The provider
of the service indicated on the invoice must have actually provided the service and can be reached
at the indicated address for VAT purposes.

3)Itis not necessary (but recommended) to give details of the relevant statutory provisions.

4)ltis only necessary to indicate the VAT Identification Number on the invoice if the entrepreneur
provides supplies or other services for which input VAT is deducted.

5)If the supplying entrepreneur is a ‘resident’ and the supply is made to the business
of another entrepreneur.

TPA | 1x1 Immobilien 2026 39



II. VAT

It is necessary to issue an invoice in any case where services are supplied to
businesses or legal entities as well as in cases where services are provided to

Logo

Mustermann GmbH

Musterfrau GmbH

Musterfraustrasse 13 4
1030 Vienna 6
Vienna, 5 June 2026
ATUB7654321
13

INVOICE NUMBER: 12345 12

For the services described below we charge our fees as follows:

Services provided in the period 2026 05/01 to 2026 05/31 S

Consultancy, information, correspondence (2 EUR 10,000.- (8
plus 20% VAT (5 EUR 2,000.- (9
Total EUR 12,000.—

We thank you for using our services and ask to transfer the total amount —
without deduction of bank charges — promptly to our account
IBAN AT12 3456 7891 1234, BIC ABSDEFGH.

Our invoices are payable and actionable In Vienna.

1
Mustermann GmbH
1030 Vienna, Musterstrasse 11, Phone +43 (1) 123 45-0, Fax: +43 (1) 123 45-500, Email: office@mustermann.at
www.mustermann.at, www.mustermann.com, Companies Register Number 123456a, Trade Court Vienna,
Data Processing Number, ATU12345678 1

The figures shown below relate to the invoice features in item 12.1.

private persons / non-businesses in connection with real estate.

Where invoices are not addressed directly to the customer or the customer’s aut-
horised representative (e.g. property managers), it must be clear beyond doubt to
whom the goods or services are being supplied (margin no. 1507 VAT Guidelines).
According to case law, however, input tax may generally be deducted even if the
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invoice does not meet all formal invoice requirements, as long as all material requi-
rements for the deduction of input tax are met.

A duplicate of an invoice must be clearly labelled as a duplicate, copy/carbon copy
(note: avoidance of VAT liability by virtue of invoicing).

12.2. Correction of invoices

Experience shows that invoices need to be corrected in practice for a wide variety
of reasons. The supplying entrepreneur can make a correction or addition to the
invoice by making a reference to the original invoice on the corrected invoice.

12.3. Electronic invoices

Electronic invoicing is also permitted under certain circumstances. For example,
invoices can be transferred by email, email attachment, web download, PDF or
text message, scanned paper invoice or fax invoice provided the recipient of the
service agrees to the respective way of invoicing.

Where electronic invoices are used, the genuineness of its origin, the integrity of
the contents, and the legibility (for the entire retention period of seven years, as a
general rule) must be assured. These requirements are met in the following cases:
1. An operational control procedure exists guaranteeing a reliable comparison
between invoice and underlying supply or service.
2. Issued via FinanzOnline or the company service portal or transmitted
via PEPPOL (Pan-European Public Procurement OnLine).
3. The invoice is provided with a qualified electronic signature/seal.
4. Theinvoice is transmitted by means of an electronic data interchange (EDI).

The provisions for electronic cash registers must also be observed.

" Since 2016 electronic signatures are no longer governed by the Signature Act, but by the eIDAS
Regulation (EU Regulation on electronic identification and trust services for electronic transactions in the
internal market).

12.4. Requirements for tax exemption of intra-Community supplies

As of 1 January 2020, the requirements for tax exemption of intra-Community sup-
plies have been tightened (“Quick Fixes” of the European Commission). In addition
to using a valid VAT ID number of the recipient, making an entry in the Recapitula-
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tive Statement (“ZM”) by the supplier is also a substantive requirement for an intra-
Community supply being tax-exempt. This means that it will no longer be possible
to claim the tax exemption if the recipient of the supply did not provide a valid VAT
ID number to the supplier. The invoice must also expressly state that the intra-Com-
munity delivery is tax-free.

12.5. Sequential numbering of rent demands

Where demands for rent or services are based on continuing obligations in the form
of tenancy or leasing agreements, or contracts for maintenance or similar services,
an invoice can be issued in advance according to the view of the Ministry of Finance.

These invoices can specify the period to which they relate with a note at the begin-
ning of the period to the effect that the rent demand (= invoice in advance) is valid
until the issue of a new rent demand, but no longer than to the end of the tenancy
agreement.

If there is a subsequent change in the amount of the rent, for example as the result
of an index adjustment, a new invoice in advance, containing all the information
required by law, is to be issued.

The requirement for invoices to be sequentially numbered is not defined in more
detail in the legislation.

The real estate trustee can therefore number the invoices in advance using a separa-
te sequential series for each building, or for each individual item of rental real estate.

According to current jurisprudence, these permanent invoices/advance invoices
must also contain all required features under the VAT Act 1994. Individual invoice
features, such as the service period, can be contained in other documents (like
payment documents or contracts) on condition that reference is made to them on
the invoice.

13.Ways of verifying the VAT ID nhumber
The following procedure applies to verifying VAT ID numbers:
Two-stage verification procedure

Stage 1: Confirm the validity of the VAT ID number without reference to a particular
VAT registered business.
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Stage 2: Confirm the validity of the VAT ID number for a particular business (name
or company name) at a particular address.

The supplier’s VAT ID number is a necessary component of a proper invoice for
domestic supplies, and is hence essential for input VAT to be deductible.

At the request of the tax authorities, a business has to prove via a Stage 2 query
on what basis it assumed that a business partner was a VAT registered business.

TIP:

The business receiving the service must check the VAT ID number of the supplier
of goods or services indicated on purchase invoices under Stage 2 to ensure its
correctness.

If during an audit by the tax authorities, it is found that the VAT ID number indicated
on the invoice is wrong (i.e. the VAT ID number is invalid or does not agree with the
issuer of the invoice), it must be assumed that, in future, any such deficiency means
that the tax authorities will not allow input VAT to be deducted on the basis of these
invoices. However, under special circumstances, input VAT may still be deducted.

EXCURSUS

14.Liability for social insurance contributions and
payroll taxes of subcontractors

In case a business outsources building services to another business, the outsour-
cing business is, in principle, liable for unpaid contributions of the business per-
forming the services (subcontractor) up to 25% of the invoiced services. The out-
sourcing business can avoid liability in certain cases.

15.ViDA (VAT in the Digital Age)

The VIDA Directive and the associated changes to the EU VAT Implementing Regu-
lation were published in the Official Journal of the EU on 25 March 2025. This Direc-
tive is based on three pillars and addresses various sub-areas of the VAT system:
® Digital Reporting Requirements DRR & e-invoices: From 1 July 2030, electronic
invoicing will be mandatory for cross-border B2B transactions within the EU.
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Under these rules, electronic invoices must be issued in a structured format as
defined in the European standard EN 16931; unstructured formats such as PDF
invoices will no longer be permitted. The current recapitulative statement will be
replaced by a digital real-time reporting system.

Platform economy: In future, digital platforms such as Airbnb will be treated as
,deemed suppliers” for short-term accommodation rentals (rentals of up to

30 nights) that are arranged via their platforms. As a result, platforms will then
be liable for the VAT for the mediated service and will have to pay it to the tax
authorities. Member States may choose to introduce these rules from 1 July
2028, whereas mandatory application across the EU is scheduled for 1 January
2030. However, landlords must anticipate that these platforms will in future pass
on additional data (e.g. identity, earnings, length of stay) to the tax authorities.
Single VAT Registration (SVR): The scope of the One-Stop Shop (OSS) scheme
is being gradually expanded. From 1 January 2027, it will include B2C supplies
of gas, electricity, heating and cooling; from 1 July 2028, it will include other
B2C supplies and services and intra-Community transfers of own goods, which
eliminates the need for additional VAT registrations.

In addition, as of 1 July 2028 the mandatory reverse charge mechanism will be
extended to certain cross-border B2B supplies of goods and services. These
transactions will have to be reported under the new Digital Reporting Require-
ments (DRR) framework.

See also our brochure “Das 1x1 der Steuern 2026” (in German), page 41.

o
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1ll. Real estate held as business assets

The following chapter relates specifically to the tax treatment of real estate held as

business assets, specifically of

® natural persons (sole proprietorships);

® partnerships operating businesses (taxable partnerships) whose partners are
natural persons;

® corporations, especially incorporated enterprises.

Real estate owned by businesses has been included in the system of the property
income tax (flat tax on real estate income, Immo-ESt). The tax rate is 30% for dispo-
sals of real estate forming part of business assets. For limited liability companies/
flexible companies/joint stock corporations the tax rate remains at 23% (24% for
profits of EUR 1 million and above with effect from 2028). The tax rate for founda-
tions was raised to 27.5% with effect from 1 July 2025. For natural persons, the
effective tax burden for what are referred to as old cases is 4.2% or 6% as of 31
December 2026 of the proceeds or 18% or 21% as of 31 December 2026 of the
proceeds in case of rededications (excluding the 30% reclassification surcharge —
see below). The regulations for rededications were further tightened with the BBG
2025. Upon sales as of 1 July 2025 a surcharge of 30% is to be added to the gain
on the sale of land rededicated on or after 1 January 2025. See Chapter 8.1 for
more details. In the case of sales of real estate considered “new assets” on or after
1 July 2025 (in the case of rededications on or after 1 January 2025), the effective
tax rate amounts to 39% of the profit and is capped at 30% of the proceeds. In the
case of sales of real estate considered “old assets”, from 1 July 2025 (in the case
of rededications from 1 January 2025) a flat tax rate of 23.4% or 27.3% of the pro-
ceeds as of 31 December 2026 will apply.

Where real estate is used both for business and private purposes, the extent of
allocation of such mixed-use real estate to business assets or private assets must
be determined. For example, buildings used partly as office and living space
must generally be allocated to business and private assets on a proportional
basis. According to Administrative High Court jurisprudence, the ratio of usable
areas is as a rule relevant for purposes of allocation of the building to business
and private assets.

Exceptions: Where the business portion is below 20%, the entire real estate must

be allocated to private assets for tax purposes; where the business portion exceeds
80%, the entire real estate is allocated to business assets for tax purposes.
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TIP:

Be careful to ensure that the business portion of your private residence/private home
does not exceed the one-third limit, otherwise you will lose the main residence exemp-
tion in its entirety. If the property is used for business purposes to an extent ranging
from 20% to 33%, the principal residence exemption does not fully apply. Instead, the
capital gain attributable to the business-use portion must be taxed proportionately.

The tax authorities generally consider land and buildings to be two separate as-
sets. This means that if work on erecting a building on land acquired before 31
March 2002 (old assets) was begun after 31 March 2012 by an entity eligible for
profit calculation under section 4, the building is to be viewed as a new asset. If
work on erecting the building was begun before 31 March 2012, the tax office takes
the view that the uniform valuation theory applies, which means that the land and
the building constitute a single economic entity and are to be viewed as an old
asset under section 4 for calculating profits. However, more recent Administrati-
ve High Court jurisprudence suggests that the court basically follows its previous
theory of uniform valuation and that an individual view is required only in case of
special legal regulations (e.g. taxation of real estate sales). The definition of assets
(separation of land and building or unity of “developed real estate”) can also be
relevant for valuation purposes.

1. Calculating profits

For business income, calculation of profits requires the preparation of financial
statements on an accruals basis or — where the requirements are met — of receipts
and payments statements on a cash basis. However, the way in which profits are
calculated only has a minor impact on the taxation of real estate.

Pursuant to the Austrian Business Code (UGB) and tax regulations, the following

requirements or thresholds for financial statements apply:

® Corporations (e.g. GmbHs, FlexCos and AGs) must determine profits in accor-
dance with sections 189 seqq. Austrian Business Code and section 5(1) of the
Income Tax Act (EStG) 1988.

® Where a commercial sole proprietorship or partnership is required by section
189 Austrian Business Code to prepare financial statements (where annual
sales are more than EUR 700,000 in two successive years, or more than
EUR 1,000,000 in one year), it is mandatory for its profit to be calculated in
accordance with section 5 Income Tax Act (EStG) 1988.

® Commercial businesses not required to prepare financial statements
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on an accrual basis, with sales below the thresholds (annual sales less than
EUR 700,000 in two successive years, or in one year less than EUR 350,000
as the result of the disposal of the business or a part of it), may calculate profit
through cash basis accounting or opt for profits to be calculated by means of
balance sheet accounting under section 5(1) Income Tax Act 1988.

® Business partnerships where no natural person is an unlimited partner (e.g. a
limited partnership where a limited liability company is the unlimited partner
— GmbH & Co KG, FlexCo & Co KG, Verein & Co KG, known as hidden corpo-
rations) as well as business partnerships whose partners consist exclusively
of limited liability companies, are always required to prepare accrual basis
financial statements pursuant to the Austrian Business Code and income tax
legislation under section 5 Income Tax Act 1988. A new (commercial) GmbH &
Co KG must prepare financial statements from the beginning; it is not somet-
hing that can be started at a subsequent point in time.

TIP:

Advantages of calculating profit according to section 5(1) Income Tax Act 1988 are:

® A deviating fiscal year can be chosen.

® The company may opt to treat assets as recognised business assets to be
understood as assets constituting neither necessary business assets nor
private property but dedicated as business assets, such as real estate used for
generating rental income, on the condition that such assets are recorded in the
accounts.

Change in the method of calculating profits

Effects from section 4 to section 5 EStG from section 5 to section 4 EStG
on real

Generally no effect on existing busi- | Generally no effect on business real

R ness real estate (no profit realisation | estate, except for real estate previ-
assumed); ously belonging to recognised busi-
Itis possible to contribute real estate | ness assets: taxable withdrawal of
to recognised business assets. buildings recognised as business

assets until 30 June 2023; as of

In case of disposal, taxation is at a 1 July 2023 as a rule withdrawal of
special rate (30%); flat-rate profit land recognised as business
calculation (4.2%) possible for old assets at book value.

assets or for old appreciation
amounts. Special rules apply for In case of disposal, taxation at a
rededications. special rate (30%), no flat-rate profit
calculation possible.

Table: Consequences of change of method of calculating profit
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TIP:

For further questions concerning the preparation of financial statements, see our
brochure “Geschaftsfuhrer und Jahresabschluss”

(in German) which you can order free of charge on our website.

;’.E.-

2. Taxation of gains made upon disposal

Where business real estate forming part of business assets is sold or transferred to
private assets, land on the one hand has to be distinguished from the building on
the other hand as a general rule.

The same largely applies to disposals of corporate land and private real estate,

namely:

® The 30% special tax rate is normally applied. The deduction of operating expen-
ses is restricted, however, the cost of self-calculation (including reporting and
payment) of the notary as well as any reductions resulting from input VAT adjust-
ments are deductible.

® |n case land was not subject to tax pursuant to the “old tax regime” as of 31 March
2012 (i.e. after expiration of the former 10 to 15 years’ speculation period and not
being part of business assets of a business calculating its profits according to sec-
tion 5 Income Tax Act 1988), the 4.2% (or 6% as of 31 December 2026) or 18% (or
21% as of 31 December 2026) (in the case of rededications before 1 January 2025)
or 23.4% (in the case of rededications on or after 1 January 2025 and sale on or
after 1 July 2025 or 27.3% as of 31 December 2026) flat tax rate on the revenue
can be applied. In this case, however, the self-calculation cost of the notary and
—in the opinion of the Finance Ministry — the reductions resulting from input VAT
adjustments are not deductible. According to the judicature of the Federal Tax
Court, with flat rate determination of income, non-deductible expenses of the
notification or self-assessment can be considered as special allowances.

TIP:
Even if profits were calculated under section 5 as per 31 March 2012, flat rate
taxation may be applicable for the old revaluation amount incurred if the method
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used for calculating profits was changed from section 4 to section 5 Income Tax
Act 1988 earlier.

The following applies to the taxation of sales of company buildings held as fixed

assets:

® The 30% special tax rate is applicable (barring exceptions) and not the regular
tax rate of up to 50% or 55%.

® The taxation base is essentially the “revenue minus taxable residual value”; also
in case of “old buildings” there is no possibility of flat-rate taxation.

e If the building was part of the taxable private assets, for instance, the hidden
reserves upon the contribution of the building can be taxed separately at a
preferential tax rate.

e Apart from this, the general profit calculation provisions continue to apply,
however, with operating expenses only being subject to limited deductibility if
the special tax rate is actually applied. Therefore, expenses such as the cost of
preparing contracts, the cost of intermediaries, valuation expenses or consul-
tancy costs are not deductible.

TIP:
Operating expenses may be largely deducted without any limits where an applica-
tion for regular taxation with a progressive tax rate is made.

ADDITIONAL TIP:

Even where regular taxation is applied, as the case may be, the gain on disposal
may be calculated using a flat rate (as a rule 14% of proceeds). In addition, opera-
ting expenses are deductible.

Where parts of real estate are ceded to municipalities without consideration, the
acquisition costs of the remaining portion are increased. A compensation for land
consolidation is under certain circumstances income tax-exempt.

For businesses calculating their tax liability under section 5 Income Tax Act 1988,

the following applies to the sale of real estate held as fixed assets:

® Profit is generally calculated the regular way;

® Operating expenses can only be deducted to a limited extent where the special
tax rate of 30% is actually applied (see above).

® Incidental acquisition costs must be capitalised and will reduce the taxable
gain on disposal at a later time.
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TIP:

No restriction applies where the progressive regular tax rate must be used, such as
for commercial real estate traders (see items 6 and 7).The rules for the rededication
surcharge also apply here.

In case the profit calculation method was changed to section 5 Income Tax Act
1988, an (older) appreciation amount for land must be recognised through profit
and loss and taxed at 30%, if the change was made before 31 March 2012.

TIP:

For “old real estate” (i.e. the old speculation deadline expired on 31 March 2012),
taxation at the flat rate of 4.2% or 6% as of 31 December 2026 and 18% or 21%
as of 31 December 2026 (in the case of rededications before 1 January 2025)
or 23.4% (in the case of rededications on or after 1 January 2025 and sale on or
after 1 July 2025 or 27.3% as of 31 December 2026) of the proceeds is available
optionally for the appreciation amount.

See item 8 below for the regulation on the tax-free withdrawal of buildings from
business assets.

Section 4(1) and Section 4(3) Section 5

Disposal Withdrawal Disposal Withdrawal
Land Taxable Tax-free due to | Taxable Tax-free due
held as ) continuance of to continu-
fixed | Taxrate:30% (inthecase | carrying Tax rate: 30% ance of
assets | Of rededications on orafter | 5 qynt (in the case of carrying

1 January 2025 and sale on

or after 1 July 2025
increase to an effective tax Subsequent or after 1 January

rate of up to 39%) or flat taxation of 2025 and sale on
rate of 4.2% or 6%/ 18% or | ‘land reserve” | or after 1 July
21% (in the case of rededi- |at30% —no 2025 increase to
cations on or after 1 January | flat-rate effective tax rate
2025) or 23,4% (in the case | taxation of up to 39%

rededications on | amount

of rededications on or after
1 January 2025 and sale on
or after 1 July 2025) or
27,3% as of 31 December
2026 of the proceeds for
old land (no flat-rate
taxation possible for “land
reserve”)

Alternatively: standard
taxation

and, possibly,
flat-rate taxation
of contribution at
fair value)

Alternatively:
standard taxation
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Buil- Taxable Taxable Taxable Taxable

dings

held as | Tax rate: 30% or standard Tax rate: 30% | Tax rate: 30% Tax rate: 30%

fixed taxation or standard or standard or standard

asset taxation until taxation taxation until
30 June 2023 30 June 2023
Tax exempt Tax exempt
as of 1 July as of 1 July
2023 due to 2023 due to
continuance of continuance
carrying of carrying
amount amount

Table: Simplified presentation of the taxation of real estate held as business assets of natural persons

Certain “compulsory profits” are tax-exempt both for private and commercial as-

sets:

® Compensation of impairments in the public interest: If value losses for land due
to measures taken in the public interest are compensated, such payments are
tax-exempt (e.g. cross-over by an electric power line, construction of a sewer);
in addition, the book value can remain unreduced.

® Intervention by the authorities: Gains on disposal of land, as defined by tax
law, caused by intervention of authorities or for the purpose of avoiding such
intervention, which can be demonstrated to be immediately impending, are also
tax-exempt.

e Land swaps as defined by the Flurverfassungsgesetz (FIVG, Land Consolida-
tion Principles Act): Land swaps in connection with land consolidation proce-
dures pursuant to the Flurverfassungs-Grundsatzgesetz (Land Consolidation
Principles Act) 1951 are tax-exempt. Land acquired in such procedures repla-
ces the land for which it is swapped for tax purposes (this applies specifically to
book values and acquisition dates).

® As of 1 September 2023 real estate swaps due to mutual border adjustments
are tax-exempt if a potential compensation payment does not exceed EUR 730.

TIP:
These tax exemptions also apply to corporations, especially to stock corporations
and limited liability companies.

Special provisions apply for real estate used for forestry. Here the portion of the
gain on sale relating to the standing timber and the hunting rights is not subject to
the 30% property income tax rate.
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Example (mn 4195c): In 1990 forestry areas were acquired for EUR 130,000; this
is a case of old real estate. EUR 50,000 was paid for the forest land. In 2026 these
forest areas are sold for EUR 190,000. The profit may be calculated by applying
section 1(5) of the Agriculture and Forestry Flat-Rate Regulation (LuF-PauschVO)
(note the EUR 250,000 limit).

Solution: For the standing timber and the hunting rights, a gain of EUR 66,500 is
calculated (=190,000%*35%), which is taxed at the income tax rate of up to 55%.
A portion of EUR 95,000 is calculated relating to the land (50% of EUR 190,000).
Applying the flat-rate profit calculation, the property income tax amounts to
EUR 3,990 (= 95,000%4.2%).

3. Payment of property income tax

In principle, the property income tax is also self-computed by the notary for com-

mercial property disposals pursuant to tax law (see Chapter | item 8.6 above). In

particular, exemptions apply specifically

® where the fixed 30% tax rate does not have to be used for the whole tax base
(see item 6 below),

e for the disposal of land by tax subjects pursuant to section 7(3) Kérperschaft-
steuergesetz (KStG, Corporate Income Tax Act) (specifically corporations),

e for private foundations (see Chapter V) or

® where there is no tax liability.

Contrary to private land disposals, where there is generally a final taxation effect
apart from objectively incorrect self-calculations, the collection of property income
tax when disposing of land held as a commercial asset has no “final taxation ef-
fect”. This means that the disposal must be included in the tax return. The property
income tax paid is netted against the tax liability or credited to the tax account if it
is higher than the liability.

If the property income tax is not paid, the taxpayer must — just like the private seller
(for details, see there) — make a special advance payment of 30%, rounded off to
the nearest euro.

TIP:

A special advance payment does not have to be made, for instance, if the proceeds
of the disposal are paid after a year or later, or if the realised hidden reserves are
transferred to a suitable replacement acquisition (formation of a transfer reserve).

52 TPA | 1x1 Immobilien 2026



TIP:
Be sure to make this special advance payment on time to avoid the respective
consequences of delay.

Corporations are not subject to real estate income tax. See the explanations under
point 4 below for information on corporations.

4. Taxation of real estate for corporations

Since domestic corporations (limited liability companies (GmbH), flexible com-
panies (FlexCo) and stock corporations (AG)) must prepare financial statements
pursuant to the Austrian Business Code and to section 5 Income Tax Act 1988 on
account of their legal form, real estate is carried as a commercial asset (however,
rare exemptions may apply for hobby real estate or for luxury real estate, see our
current German-language folder “1x1 der Stiftungsbesteuerung”).

TIP:

The property income tax is not applicable to corporations under section 7 (3) Cor-
porate Income Tax Act, specifically to stock corporations and limited liability com-
panies, since their entire profits are subject to 23% corporate income tax (24% for
profits of EUR 1 million and above with effect from 1 January 2028). In such a case,
the notary does not have to perform a self-calculation of property income tax and no
special advance payment will have to be made; the sale must (only) be declared in
the corporate income tax return of the respective year. The observation period for as-
sessing the issue of a ‘hobby activity’ was extended by 5 years from 1 January 2024
following a regulation by the Federal Ministry of Finance (see Chapter I, item 8.8.).

Concerning the question of possible tax exemptions, see item 2.
Concerning the question of the optimal legal form see our leaflet “Steuersparen

mit der optimalen Rechtsform (Saving Taxes Using the Best Legal Organisation)”
(in German).
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Ill. Real estate held as business assets

5. Tax liability of foreign entities

Foreign corporate entities with limited tax liability in Austria that are comparable to Aus-
trian corporations within the meaning of section 7(3) Corporate Income Tax Act are
subject to Austrian taxation on the full gain arising from the disposal or realization of
Austrian real estate. Such taxation applies as a “deemed” disposal of business assets,
even where the property is not attributable to an (actual) permanent establishment.

TIP:

For old cases, a taxation rate of 3.22% or 4.6% as of 31 December 2026 of the
sales price (13.8% from 2024 in the case of rededications after 31 December 1987;
17.94% with effect from 1 July 2025 in the case of rededications on or after 1 Janua-
ry 2025, and 20.93% in the case of sales on or after 31 December 2026) applies;
for new cases a limited corporate income tax rate of 23% (24% for profits of EUR
1 million and above with effect from 1 January 2028) applies and a surcharge of
30% of the profit shall be added in the case of sales on or after 1 July 2025 and
rededications on or after 1 January 2025; see also item 4.

6. Exclusion from 30% property income tax

The special tax rate of 30% does not apply in the following cases, which means the
regular income tax of up to 55%, with all applicable business expenses being fully
deductible, applies:

e for real estate held as current assets (e.g. for commercial real estate dealers
acting as sole proprietorships or partnerships); for hidden reserves dating back
to the time before contribution to the company, however, the special tax rate of
30% remains applicable;

e for companies with a focus on letting and (!) the sale of land (e.g. for commer-
cial real estate developers, but not for mere accommodation businesses such
as hotels); for hidden reserves dating back to the time before contribution to the
company, however, the special tax rate of 30% remains applicable;

® to the extent the tax book value was reduced by a depreciation to the fair value
before 1 April 2012; or

® to the extent of the transfer of hidden reserves disclosed before 1 April 2012.
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7. Trading commercial real estate

In the past, it was possible to trade real estate commercially in the form of small
business without an accounting obligation, meaning that profits were calculated
using cash-basis accounting. Under certain conditions, the acquisition of real esta-
te could be immediately claimed as a tax expense. The resulting losses were either
offset against other income or carried forward.

Changes in the law mean that this is no longer possible for real estate acquisitions,
construction and contributions of current assets. Acquisition or construction costs
or the contribution value of land held as current assets by a business using cash-
basis accounting for tax purposes will, in future, only be tax-deductible when the
asset is retired from business assets.

To the extent that the real estate was contributed to the commercial real estate
dealing business at market value, the difference between the market value and the
lower of the acquisition or construction costs must be taxed at the time of disposal
using the special tax rate.

TIP:

If “old assets” are involved, it may be possible to apply the flat tax, in this case
based on the market value at the time of contribution (!). This also applies to contri-
butions of land made on or after 1 April 2012, which are considered as “old assets”
and recognised at acquisition cost.

8. Contributions to and withdrawals from the business

With effect from 1 April 2012, contributions of land to the business must, in princi-
ple, be valued at the historical acquisition or construction costs (with certain adap-
tations) — as is the case for capital assets — unless the market value at the time of
contribution is lower. Hidden reserves of private assets are therefore included in the
business assets. Future non-deductible losses can, therefore, be made deductible
by being contributed in time and in advance to the business assets.

With effect from 1 April 2012, contributions of buildings are also recognised in ge-
neral at the lower of market value and (adapted) acquisition or construction cost.

TPA | 1x1 Immobilien 2026 55



Ill. Real estate held as business assets

TIP:

An important exemption applies for buildings deemed as “old assets”: their contri-
bution is recognised at the market value (“appreciation”), irrespective of the prior
use of the building.

Withdrawal of land from business assets into private ownership is recognised at
book value with a neutral effect on tax, regardless of how profits are calculated
(i.e. exempt from tax), to the extent that the beneficial tax rate would generally
apply (i.e. not applicable to a commercial land dealer, for instance). However,
where a “land reserve” resulting from a change of the method of calculating
profits until the end of 2012 exists, such a reserve must be taxed at the time of
withdrawal of the land at all times.

TIP:
Normally this leads to the taxation of land being postponed to the time of actual
disposal.

Until 30 June 2023 the continuance of the carrying amount upon withdrawal was
not relevant for the withdrawal of buildings. The withdrawal taxation was applicable
until 30 June 2023 - barring the application of the main residence exemption upon
discontinuation of the business. Assessment basis for the withdrawal taxation was
the market value; a special tax rate of 30% was applicable (exception: e.g. com-
mercial real estate dealers, where withdrawals are taxed at the progressive income
tax rate). The taxed withdrawal value is relevant as acquisition costs for subse-
quent disposals of the private assets or for immediate/subsequent contributions to
another business.

Withdrawal from buildings and building rights forming part of business assets
has also been tax-exempt since 1 July 2023: In line with the existing regulation
on the tax-free withdrawal of land, the withdrawal of buildings from business as-
sets must also be based on carrying amounts instead of at partial value and is
therefore now tax-free. The tax-free withdrawal also applies to rights equivalent
to land (e.g. building rights).

This improvement aims in particular at facilitating the non-business use of vacant

business buildings (e.g. for residential purposes) and business closures for income
tax purposes.
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Consequently, the previous preferential treatment of buildings in case of sale and
discontinuation of a business pursuant to section 24(6) Income Tax Act 1988, which
provided for a tax-neutral step-up to the market value at the time of disposal in case
of the sale of a building after a period of five years (see item 21 below), is no longer
applicable.

As of 1 July 2023 hidden reserves of buildings, building rights and land are no
longer taxed upon withdrawal from the business assets.

Asset withdrawals remain subject to ordinary taxation on the basis of the realized
hidden reserves where the property is not subject to the special 30% tax rate.

A rededication surcharge resulting from a rededication as of 1 January 2025 is not
triggered in the case of taxation upon withdrawal as the surcharge is applicable
only to disposals.

In certain cases of the discontinuation of business it is possible to apply for the
valuation of the withdrawn property at fair market value. This can be advantageous
when applying for the half tax rate regime, for instance, or in the event of any losses
carried forward.

In the case of disposals (sale) of “old land” from business assets after contribution

from private assets, a “split” approach applies:

® Where buildings contributed earlier as business assets at their market value
(normally contributions in 2007 and after) are sold, as a rule the difference
between the market value at the time of contribution and the acquisition or
construction costs is treated as income from the disposal of private land (with
the possibility of flat-rate taxation of “old assets” at 4.2% of the market value at
the time of contribution).

® Hidden reserves accrued after contribution are taxed at the special rate of 30%.

® For “old land”, the flat tax of 4.2% of proceeds (independent of the contribution
value) applies to contributions made after 31 March 2012 by businesses calcu-
lating under section 5 Income Tax Act 1988.

® The special regulations for rededications, which were tightened with the BBG
2025, must be observed.
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Valuations at the time of contribution

Land — new assets Acquisition costs/construction costs or lower market value
Land - old assets Acquisition costs/construction costs or lower market value
Building — new assets Adapted acquisition costs/adapted construction costs or

lower market value

Buildings — old assets Market value

Table: Simplified presentation of the valuation of real estate in case of contribution to the business assets
of natural persons.

9. “Land reserve”

These reserves according to section 4(10) Income Tax Act 1988 consist of untaxed

appreciations of land held as business assets resulting from an earlier change of

the profit calculation method from section 5 to section 4 Income Tax Act 1988. Sub-

sequent taxation applies for

® retirement of land from business assets (e.g. disposal, but also withdrawal as a
private asset), or

¢ sale of business and

® termination of business

based on the amount of hidden reserves still existing, using the tax rate of 30%.
According to the prevailing opinion, it is not permitted to apply the flat tax of 4.2%
of proceeds for “old land”.

10.Deduction of expenses for maintenance work

Renovation and renewal work in commercial buildings or other buildings forming
part of business assets are, in principle, fully deductible in the year they are incur-
red. However, if renovation and renewal work is performed in business buildings
rented out as dwellings, these expenses have to be linearly spread (net of any
grants) over 15 years. In the opinion of the Finance Ministry, this also applies to so-
called ,renovation and renewal work-related maintenance expenditure” (instand-
setzungsbedingter Instandhaltungsaufwand).

This remaining part of the costs which have not yet been depreciated is normally

not an asset or construction cost for tax purposes, meaning that it is normally not
possible to transfer hidden reserves.
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TIP:

An exception from the obligation to spread over 15 years applies to buildings ren-
ted to the company’s employees where the renovation and renewal expense can be
fully deducted immediately as an operating expense.

See Chapter |, item 2.1 for capitalisable construction costs.
11. Standard depreciation

For regular depreciation, a standardised depreciation rate for business assets

applies:

® Up to 1.5% for business buildings used for residential purposes (“residential
buildings”, in analogy to the provisions for rent and leasing in the non-business
area), and

® Up to 2.5% for all other business buildings.

® In the case of residential buildings constructed before 1915, the tax authorities
permit a depreciation rate of up to 2% without requiring evidence (the same as
in the non-business area).

In the tax authorities’ view, letting car parks and parking spaces, etc. is always
subject to the 2.5% depreciation rate, therefore a car park rented together with an
apartment is not subject to the 1.5% rate but 2.5%. Where cellar compartments
are rented together with a residential building, the tax authorities normally allow a
uniform depreciation rate of 1.5%.

For buildings under mixed use, the tax authorities hold that

® those building parts used for residential purposes should be depreciated at
1.5%, and

® the remaining building parts used by the business should be depreciated at
2.5%.

® This means that the predominant use is not relevant, but instead a mixed depre-
ciation rate is to be applied in practice.

A shorter useful life may be used where supported by a well-founded and compre-
hensible expert opinion.

This normally applies only for the assessment year in which the building was com-
missioned (until the assessment is effective).
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In the case of buildings of lightweight construction, a useful life of at least 25 years
(4%) is recognised without needing to produce an expert opinion.
These rules apply for all new and existing business buildings.

By the same token, any subsequent construction costs are comprised by the new
depreciation rule and must be distributed, where applicable, over the prolonged
remaining useful period. In the opinion of the Finance Ministry, this also applies to
maintenance expenses related to construction.

The increase in the land portion — of up to 40% as is the case for rentals and lea-
ses — does not apply to business buildings; here an allocation according to actual
circumstances must be made as before.

Low-value items

The limit for the immediate depreciation of low-value items is

EUR 1.000. Depreciable fixed assets with acquisition costs or production costs of
up to EUR 1.000 can be fully depreciated in the year of acquisition and do not have
to be depreciated over their useful lives, unless they are let.

12. Accelerated depreciation in year 1 and 2

For buildings depreciated for the first time, accelerated straight-line depreciation is
possible in the first two years in line with the following principles:
® The higher level of depreciation is available for buildings acquired or construc-
ted after 30 June 2020.
® This is also applicable if real estate is first acquired as a private asset after 30
June 2020 and then incorporated into business assets or rented out for the first
time, i.e. always when it is depreciated for the first time in the case of acquisi-
tion after 30 June 2020.
® The depreciation rates are as follows:
® Year 1: a maximum of three times the statutory percentage of 2.5% or
1.5%, i.e. 7.5% or 4.5%;
® Year 2: no more than double the statutory percentage, i.e. 5% and 3%
respectively; depreciation in year 2 cannot be higher than the
depreciation in year 1.
® The date of construction is deemed to be the date of completion.
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TIP:

For buildings acquired after 30 June 2020, there is no need to apply the rules
for half-year depreciation, i.e. full annual depreciation for wear and tear is always
possible.

The accelerated tax depreciation is also valid for companies using the double-entry
bookkeeping method for tax purposes independent of the depreciation under com-
pany law (the Austrian Business Code does not take precedence) by recognising a
corresponding reconciliation of book and taxable income in the tax return.

12a. Threefold depreciation for newly constructed eco-residential
buildings in years 1 to 3

For residential buildings that are completed after 31 December 2023 and before
1 January 2027, up to three times the allowance for depreciation can be claimed
off the books in the first three years, i.e. generally 4.5% p.a. in each case.

Contrary to the standard procedure that only one half-year depreciation can be
claimed upon first use in the second half of the year, the full annual depreciation
allowance may always be used as the basis for three times the depreciation all-
owance when using accelerated depreciation, regardless of the time of first use.

This regulation only applies to residential buildings that meet at minimum the “Bron-
ze Building Standard” according to the current version of “klimaaktiv Kriterienka-
talog” of the Austrian Federal Ministry for agriculture and forestry, climate and en-
vironmental protection, regions and water management, which is in turn based on
Guideline 6, OIB-330.6-026/19, of the Austrian Institute of Construction Engineering
(OIB). Whether construction projects, which fall within the scope (optional from
2025 or mandatory from 2026) of the new “klimaaktiv Kriterienkatalog fir Wohnbau-
ten Neubau und Sanierung 2025”, meet the Bronze Building Standard, can be as-
sessed on the basis of this catalogue. The German-language catalogue of criteria
for the renovation of existing and construction of new residential buildings can be
accessed at https://www.klimaaktiv.at/publikationen/klimaaktiv-kriterienkatalog-
wohnbau-2025. Further details are set out in a regulation.
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13.Accelerated depreciation for historic buildings

Construction costs, i.e. those associated with the renovation of historic monuments,
can be written off in business assets over ten years. Confirmation must be obtained
from the Austrian Federal Office for the Care of Monuments (Bundesdenkmalamt)
that the work in question contributes to the protection of historic monuments.

TIP:

The preferential treatment for private assets in the form of a partial deduction of
subsequent repair costs in relation to expenses under sections 3 — 5 Tenancy Act
(MRG) or a grant for renovation work is not available for rental property held as a
business asset. This factor should be taken into account before any such real esta-
te is added to the business assets.

13a. 15% eco-premium for renovations of residential buildings

In the business sector, it was generally possible until the end of 2025 (or is possible
in 2026 too where there is a deviating financial year) to claim 15% of the expendi-
ture for renovation measures of residential buildings (thermal-energy renovations
and “boiler replacements”) as additional (notional) operating expenses (eco-pre-
mium for residential buildings). This applies to the financial year beginning after 31
December 2023 and the following financial year. The eco-premium is not available
for assets for which an (eco)-investment allowance has already been claimed (see
item 18). See also Chapter I, item 2.4.

14. Current value depreciation and appreciation

It is one of the consequences of the nature of business assets that changes in the
value of assets affect taxes, e.g. by way of current-value depreciation.

The tax authorities take the view that land with buildings must be valued separately
(no uniform valuation). As a result, depreciation to the lower current value is possi-
ble only for the building or for the land or for both, as the case may be. In practice,
the tax authorities will demand a well-founded expert opinion of a real estate expert
to substantiate/provide evidence of a decline in value. See item 20 below regarding
restrictions for the offsetting of losses (also from current-value depreciation).
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For real estate owners liable to accounting obligations, the following applies:

Any current-value depreciation of real estate assets must be recorded where the
decline in value is expected to be permanent (conditional lower of cost or market
value principle); where the decline in value is not permanent, a current-value de-
preciation may be recognised (optional). Where such depreciation is reported in
the statutory financial statements, it is also applicable for tax purposes.

For real estate carried as current assets (e.g. by a commercial real estate dealer),
the lower of cost or market value principle must be applied without restriction (even
where the decline in value is not expected to be permanent; unconditional lower of
cost or market value principle).

TIP:

Since regular depreciation is not permitted for current assets, the decline in value
can be used for tax purposes by recognising a current-value depreciation due to
interim usage.

If, after such current-value depreciation, the current value (essentially correspon-
ding to the market value) increases, taxpayers obliged to keep accounting records
in line with generally accepted accounting principles must record an appreciation
for tax purposes. Such appreciation is limited by the extrapolated acquisition or
construction costs. Where a current-value depreciation is appreciated fully or in
part, the higher book value must be distributed over the remaining useful life.

15. Demolition and acquisition-related maintenance expenses

Where buildings are demolished, in the past the question arose as to whether the
costs of demolition and the residual book value of the building can be treated as
tax deductible expenses at the time of demolition according to what is termed the
sacrifice theory, or whether they need to be capitalised.

The opinion of the tax authorities is set out in margin no. 2618 and 6418a of the

Income Tax Guidelines 2000:

® When demolishing a dilapidated building with land: demolition costs are part
of the cost of acquisition of the land together with the purchase price. In the
opinion of the tax authorities, a building is dilapidated if it cannot reasonably be
repaired for objective economic or technical reasons.
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® When demolishing a building that is still usable: demolition costs and residual
value of the building are immediately deductible (in the financial year of com-
mencement of demolition). Whether the building was acquired with the inten-
tion of demolition or not, or whether it is demolished with the intention of newly
erecting a building or for creating land without a building does not make any
difference.

Maintenance expenses incurred soon after acquisition (within three years thereof)
generally do not have to be capitalised; “normal” capitalisation rules apply. Depre-
ciation expense resulting from earlier capitalisations can be continued unchanged.

16. Hidden reserves and roll-over relief

Hidden reserves consist of the differences between the proceeds of sale and the
carrying amount for tax purposes of properties, which are revealed when the sales
take place. Such differences can be transferred within the same business or credi-
ted to a reserve. This, in effect, leads to a postponement of the tax burden resulting
from the sale.

16.1. Requirements

The real estate must have been part of business assets for at least seven full years.
The times of a legal predecessor are to be included in the case of book values
being continued.

The retention periods for land and for buildings must be considered separately
since, in the opinion of the tax authorities, land and buildings are deemed to be
separate assets.

The retention period for a building disposed of is extended to 15 years where hid-
den reserves have already been transferred, or where special depreciation all-
owances have been claimed. The effective date is to be used for the purpose of
calculating the retention period.

TIP:

Check the retention period before meeting with the notary; in some circumstances,
it may be enough to shift the meeting date by a few days.
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16.2. Restrictions

The following transfer rules for disposal gains, as defined by income tax law, apply:

Transfer of hidden reserves
admissible | FROM TO

land land and buildings

buildings buildings

other tangible assets other tangible assets

intangible assets intangible assets
not gains on sale of (parts of) busines- | acquisition costs of (parts of) businesses,
admissible | ses or of investments in partnerships | investments in partnerships,

financial fixed assets

Where the hidden reserves cannot be transferred in the year they are revealed,
they can be transferred to an off balance sheet transfer reserve for which special
provisions exist for its usage (e.g. usage within 12 months or 24 months).

The transfer is only permitted for natural persons as sole proprietors or co-entre-
preneurs; therefore it is not permitted for stock corporations, limited liability compa-
nies and other corporations.

TIP:
Timely retroactive reorganisation of a limited liability company or a FlexCo into a
limited partnership or a sole proprietorship enables the tax relief to be obtained.

17. Tax-free allowance

The tax-free allowance will also, as a general rule, be available on costs of acquisi-
tion and construction of buildings forming part of business assets, tenants’ invest-
ments, etc. with a useful life of at least four years.

The tax-free allowance amounts to 15% (instead of the previous 13%) up to
an assessment basis of EUR 33,000, and 13% of the taxable profit for the next
EUR 145,000, less capital gains as defined in section 24 of the Income Tax Act
1988. For amounts exceeding this level, a reduced tax-free allowance (stagge-
red between 7% and 4.5%) is available, depending on the extent to which it is
exceeded. If total business profits exceed EUR 583,000, the tax-free allowance
is limited to EUR 46,400.
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In case of building construction, the total construction costs in the financial year of
completion are relevant.

18.Investment allowance (IFB and eco-IFB)

The investment allowance (IFB) can be claimed for certain depreciable fixed as-
sets, which are acquired or produced after 31 December 2022.

The IFB represents an off-book, additional operating expense and amounts to 10%
as a general rule. For investments during the period from 1 November 2025 to 31
December 2026, an increased IFB of 20% of the acquisition or production cost of
certain depreciable fixed assets applies. If the assets are green(ing) assets, then
the IFB increases from 15% to 22% (eco-IFB) — also for a limited time until the
end of 2026. The IFB must be included in the list of assets or in the asset file and
shown in the correct place in the tax return or notice of assessment. According to
the Federal Ministry of Finance, classic “tenant investments” should generally be
excluded from the IFB. However, for certain “tenant investments”, the tenant may
then be entitled to an (eco-)IFB if such investments are beneficially owned by the
tenant and are not depreciable like a building (exception for preferential heating
systems, see immediately below).

The IFB is capped because it can only be claimed for (partial) acquisition or (par-
tial) production costs amounting to a maximum of EUR 1,000,000 per full financial
year. The IFB can only be used within the scope of business income types and only
if profits are determined by means of balance sheet accounting or complete cash
basis accounting, i.e. not in the case of flat rate accounting.

For environmental reasons, it is now explicitly stipulated by law that a fixed-term
eco-IFB of up to 22% (from 1 November 2025 until 31 December 2026 — and then
15% again afterwards) is applicable for the capitalised acquisition and construc-
tion of climate-friendly heating systems in connection with buildings.

The assets that enjoy this tax benefit are listed in full; only the following assets can
receive the benefit of an eco-IFB as part of a building:

® heat pumps,

® biomass boilers,

e district heat exchanger or district cooling exchanger,

e district heating or cooling transfer stations and

® microgrids.
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Other assets that are to be capitalised as building components are not eligible. By
their very nature, current expenses, i.e. maintenance and repairs, are not eligible
for the eco-IFB because only assets held as operating assets are eligible for the
IFB. The maximum amount of EUR 1 million of investment per year (for 12 months
in case of a full — even deviating — business year) is not increased. There is no new
exception for flat rate accounting either. However, see the possibility of a special
deduction of 15% with certain renovation measures in item 13a.

19.Interest barrier for corporations

Due to EU requirements, a general interest barrier regulation was introduced in
Austria for the first time in 2021; the existing interest deduction bans also remained
in place: An “interest overhang” (= excess of deductible interest expenses against
taxable interest income) can only be deducted to the extent of a maximum of 30%
of the taxable EBITDA.

Full interest deduction is available in particular as follows:

® An allowance (!) of up to EUR 3 million per assessment period is provided for
the interest overhang; interest up to EUR 3 million can therefore be deduc-
ted in full. If the interest overhang is EUR 4 million, EUR 1 million cannot be
deducted unless the 30% limit (see above) or another exception (see below)
permits a deduction.

® For “stand alone” companies, i.e. in particular those that are not fully included
(also applies to those consolidated under the equity method) in consolidated
financial statements, do not have an affiliated company and do not maintain a
foreign permanent establishment.

® For interest from “old contracts”, i.e. contracts formed before 17 June 2016,
until the end of 2025.

e |f the equity ratio of the corporation is equal to or higher than the equity ratio
of the group, with a shortfall of up to 2% (tolerance rule) being deemed harm-
less — referred to as the “equity escape clause”.

TIP:

A group of companies for corporate tax also has the option of preparing a “notional”
subgroup financial statement for the group (“consolidated financial statement”) in
order to make use of the “equity escape clause” if necessary.
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20. Losses and tax models

Losses on disposal of commercial real estate (regarding buildings, in the opinion of
the tax authorities also losses on withdrawal) as well as write-downs to market value
must be set off as a priority against gains on disposal, write-ups and (in the view of
the tax authorities) gains on withdrawals for commercial real estate. This preferent-
ial set-off against losses, however, only applies to land for which value appreciation
is subject to the special 30% tax rate.

Any remaining loss can be set off against progressively taxed income at 60%. Whe-
re it is not possible to set off the business loss against other income (in full) in the
assessment year, it can be reduced by 40% and carried forward to future assess-
ment years.

TIP:

Losses incurred by businesses calculating their income on a cash basis can be
carried forward indefinitely, as is the case for businesses using accrual accounting.
This applies to losses as of the 2013 assessment year as well as any “old” start-up
losses not yet offset under the situation before 2007.

Losses from businesses or separable business parts whose principal purpose is
the managing of intangible assets or the commercial letting of assets can neither
be carried forward as special allowances nor set off against other income. Losses
of this kind can only be set off against (subsequent) income from the same activity
or business. This provision is predominantly aimed at leasing companies.

TIP:

According to administrative practice, the ban on offsetting losses is not applicable
for the letting of real estate categorised as pure asset management.

There are also special regulations for deducting losses in connection with invest-
ments, the primary purpose of which is the procuring of tax advantages. As a ge-
neral rule, schemes advertising tax advantages should be treated with caution.

Losses of capitalistic taxable partnerships, i.e. partnerships with limited liability wit-
hout a distinct partnership initiative, are allocated to the limited capitalistic partners
only up to the amount of capital participation. Losses exceeding this amount are
placed into a “personal” deferral.
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TIP:

Partners of such a capital-based partnership are recommended to check towards
the end of the year whether their capital participation is sufficient to ensure full loss
allocation.

TIP:
For a capitalistic partnership, deferred losses can be fully set off against future
contributions or taxable profits, as applicable.

21. Real estate in cases of cessation/sale of business

Under certain conditions the gain on the cessation or the sale of the business,
including the positive adjustment by reason of change in method of accounting, is
subject to half the progressive tax rate, i.e. half the average tax rate. However, dis-
posal gains or withdrawal gains of land are not part of such disposal or cessation
gains, if these are subject to the special 30% tax rate or must be withdrawn at their
tax book value, unless both an application for an assessment at fair market value
and an application for standard taxation are made.

Where the business assets included real estate, all hidden reserves of it (including
the building) were not subject to taxation until 30 June 2023 in certain cases (prin-
cipal place of residence) if the sole proprietor transferred it to his or her private
ownership on ceasing to do business. The situation was different in case of a sale
of business or withdrawal of the building in conjunction with a contribution pursuant
to Article Il Umgrindungssteuergesetz (UmgrStG, Reorganisation Tax Act).

TIP:

The taxpayer could and may use their former business premises after giving up
their business to generate other income (e.g. leasing), without this affecting the
main residence exemption valid until 30 June 2023.

The untaxed hidden reserves do, however, reduce the value of the building for
tax purposes, and hence the basis of depreciation, in case of continued income
generation.

A (retroactive) subsequent taxation of previously untaxed hidden reserves only
takes place if the property is sold within a period of five years after the preferential
cessation of the business (possible until 30 June 2023), and only to the extent that
hidden reserves are actually realized upon the sale:
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e |f the real estate loses value after withdrawal, the subsequent taxation is redu-
ced to zero at most — no loss.

¢ In case of a gain in value, the hidden reserves at the time of withdrawal are
subsequently taxed using the special tax rate or the regular tax rate.

® Subsequent value appreciations must be treated as income from disposal of
private real estate.

The precondition for applying for this preferential treatment was for the person to
have had his principal place of residence in the business building at or until the
time of cessation of business, and that one of the following circumstances applied:
® The taxpayer is 60 years old and effectively ceases his gainful occupation
(in the view of the tax authorities: for at least one year) in connection with the
cessation of business; or
® the taxpayer is unable to work; or
® the taxpayer has died and the business is ceased for this reason.

The preferential treatment also applies (to an appropriate extent, up to 1,000 m?
according to the prevailing opinion) to land attached to a principal place of residen-
ce; the transfer of land to private ownership is no longer taxable as a general rule.
In exceptional cases, the tax authorities take the view that the “normal” principal
place of residence exemption can also be applied to business assets in the event
of the real estate being sold if it has served as the principal place of residence for
an uninterrupted period of at least five years within the last ten years prior to being
contributed to the business assets.

The above-mentioned regulation of the main residence exemption on the cessation
of a business was replaced from 1 July 2023 by the general tax-free withdrawal
of properties (land, buildings and building rights) from business assets to private
assets introduced by the AbgAG 2023 (see item 8 above).

In case of a sale of business in which the business premises forming part of the
fixed assets are not sold, these premises can be transferred tax-free by the seller
to their private assets without any further requirements as of 1 July 2023. The busi-
ness premises withdrawn may then also be leased to the purchaser of the business
without a waiting period, for example. It should be noted that, according to the
Austrian Ministry of Finance’s controversial view, depreciation of the building held
as private property recommences based on the withdrawal value, applying a de-
preciation rate of 1.5%.
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22. Real estate and transfer of business

The donation of a sole proprietorship (= transfer without consideration) basically
has the same consequences concerning company law, trade law, labor law and
social security law as a sale (transfer for consideration).

However, from a tax point of view, there are a few specifics, including benefits for
transfers of real estate.

From an income tax view, a transfer without consideration (gift) where a positive
market value (!) is transferred results in a continuance of the taxable book value,
meaning that, in particular, no property income tax is due for the transferred land
and building.

For income tax purposes, the transaction is deemed to have been without consi-
deration in cases where the business is transferred for a subsistence annuity or
a (non-)occupational subsistence annuity, and not for a consideration. In case of
a (non-)occupational subsistence annuity, the recipient of the annuity is liable to
income tax (at the progressive tax rate) upon receipt. On the other hand, the payor
can claim special expenses in full.

TIP:

According to recent judicature of the Administrative High Court, the 50% limit for
transfers classified as with or without consideration for tax purposes applicable up
to now only applies to annuity transactions. For all other transfers, only a 25% limit
may now apply: If the value of the consideration does not deviate by more than 25%
from the fair market value of the asset transferred, it is generally to be assumed
that the transaction is a single legal transaction with consideration. Conversely, this
means that where real estate is transferred (within the family) with a consideration
of 1/2 or 2/3 of the market value, for example, a transaction without consideration is
to be assumed according to the new judicature and the view of the Federal Ministry
of Finance, which is in turn not subject to property income tax.

As regards VAT, it must be remembered that the transfer of a business without
consideration regularly triggers taxation for own use. This means that proper invoi-
cing practices must be observed in order to make sure that the donee can claim
input VAT. For real estate used by the business, there is essentially the choice bet-
ween VAT liability and a VAT-free transfer. Where a VAT-free transfer is chosen, this
may trigger input VAT corrections for the donor. In the case of rented real estate, it
should also be noted that, according to the prevailing opinion, the “constructor’s
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privilege” is lost upon transfer of the real estate, which may also give rise to input
tax adjustment obligations.

For VAT details, see Chapter .

When it comes to real estate transfer tax, relief for the transfer of businesses can

be claimed under certain conditions. A tax free amount of up to EUR 900,000

may be deducted from the real estate transfer tax basis, specifically in the following

circumstances:

® The transfer is made without consideration or for partial consideration. N.B. In
the case of partial consideration, the tax-free amount can be deducted propor-
tionally;

® The transfer relates to an entire business, part of a business or a partnership
share. N.B. In the event of a quota transfer or the transfer of parts of partner-
ship shares, the tax-free amount can be applied proportionally, but the minimum
quota is 25%;

® The acquiring party is a natural person;

The transferred real estate is part of the (special) business assets of the transferred
(part of the) business or partnership share; real estate held as assets in a partnership
and shares in corporations are not eligible for tax relief.

The real estate transfer tax is normally based on the tax value of the property. Trans-
fers for consideration are subject to the staggered tax rate (0.5% up to 3.5%). The
maximum real estate transfer tax burden is limited to 0.5% of the property value
— without deducting the tax-free amount. Consequently, this ceiling applies to real
estate with a value of around EUR 1.4 million and above.

As regards the simultaneous transfer of business debts, it must be noted that the
tax-free amount of EUR 900,000 must generally be reduced on a proportional basis
where the transferred business debts are attributable to the real estate. In this case,
a transfer for consideration exists amounting to the proportional “real estate debts”,
subject to the regular real estate transfer tax rate of 3.5%.

TIP:

The transfer of real estate within the favoured family circle is always treated as
one without consideration, meaning it is not necessary to reduce the tax-free
amount as shown above and can therefore be applied in full at EUR 900,000,
where applicable.
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See item 23 for the potential applicability of the Neugriindungs-Férderungsgesetz
(NeuFOG, Austrian Business Startup Promotion Act).

23. Real estate and business reorganisations

Considerable transaction tax reductions (e.g. real estate transfer tax) on property
transactions can in some cases be achieved where the transfers take place wit-
hin the framework of the Reorganisation Tax Act (UmgrStG). For reorganisations
under the Reorganisation Tax Act, the real estate transfer tax is based on the
property value. The applicable tax rate is 0.5%. With regard to the higher rate of
real estate transfer tax for “real estate companies”, see the section immediately
below. For agriculture and forestry real estate, the tax basis is not formed by the
property value but by the single assessed value. The applicable tax rate is 3.5%.
(The lawfulness of the link to the uniform valuation was confirmed by the Consti-
tutional Court at the end of 2021).

The regulations for certain reorganisations are being tightened with effect from 1
July 2025 through the BBG 2025: For reorganisations under the Reorganisation
Tax Act in connection with what are referred to as “real estate companies”, the tax
rate is 3.5% and the fair market value (generally corresponds to the current mar-
ket value) is additionally used as the tax basis. The 3.5% of the fair market value
also applies to direct or indirect combinations of shares and transfers of shares
(75% or higher in each case) in “real estate companies” (tightening of regulations
for share deals). A company qualifies as a ,real estate company* if its principal
business activity consists of the sale, rental, or management of real estate proper-
ty. A real estate transfer tax exemption applies to reorganisations in connection
with indirect transfers of shares or combinations of shares if the parties involved
in the reorganisation belong to the same group of acquirers. In other cases of re-
organisation, for example in the event of the contribution of a company including
commercial property to a GmbH, the real estate transfer tax will in principle con-
tinue to be based on 0.5% of the property value.

Where the transfers take place within the framework of the Reorganisation Tax Act,
the 1.1% land registration fee is based on three times the assessed value — howe-
ver, upon application with a maximum of 30% of the market value.

This relief granted for company reorganisations is, however, only applied when the

real estate belongs to a business or part of a business or partnership share being
transferred. Exception: mergers and business combinations.
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In the event of the contribution of a company with real estate pursuant to Article llI
Umgrtndungssteuergesetz (UmgrStG, Reorganisation Tax Act) to a GmbH, where
there is a continuance of the taxable book value, there is also the option to report
the land (not the building) of the “old assets” (i.e. the land was not liable for tax on
31 March 2012) at the fair market value if the 4.2% or 6% as of 31 December 2026
flat rate taxation of the current market value is paid immediately when the contribu-
tion is made (a rededication surcharge may also be incurred).

If, however, land is contributed at its tax book value, for the above contribution
cases in the event of a later disposal by the GmbH there is the option of taxing the
disposal gain as follows.

The GmbH (!) may apply a flat tax rate of 3.22% corporate income tax or 4.6% cor-
porate income tax as of 31 December 2026 (plus rededication surcharge in some
circumstances) on the market value at the time of the contribution; any exceeding
profit is subject to 23% corporate income tax; or: the entire disposal gain is subject
to 23% corporate income tax. From 2028, the increased corporate income tax of
24% for profits of EUR 1 million and above must be observed.

TIP:
We recommend always taking professional advice before making a transfer under
the provisions of the Reorganisation Tax Act.

In some circumstances, there is no liability to pay real estate transfer tax where the
real estate being transferred was acquired by the acquiring entity within the last
three years. Where these requirements are met, any real estate transfer tax already
paid will be refunded.

If business assets are transferred from the joint business assets of a partnership to
become business assets owned by an individual partner (while still preserving the
ratio of partnership shares), this does not constitute a taxable withdrawal. The same
applies to the transfer of land to private ownership.

In case of a contribution in kind of real estate to corporations and to partnerships
where the Reorganisation Tax Act does not apply, please note the following: If no
consideration (e.g. liabilities that are also transferred) is made, real estate transfer
tax must be calculated at 0.5% to 3.5% (staggered rates) of the property value.
Only the land registration fee will be measured on the basis of three times the as-
sessed value — capped at a maximum of 30% of the market value upon application.
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In the case of contributions of real estate from private assets for tax purposes to a part-
nership outside the scope of the Reorganisation Tax Act, the transfer must be assessed
separately for income tax purposes with regard to the own participation quota of the
transferring taxpayer (own quota = contribution transaction) and the participation
quotas of the other partners (third-party quota = disposal transaction) at the latest as
of 1 January 2024 as a result of the AbgAG 2023 (according to the Federal Ministry
of Finance since 2014): To the extent that the transferred real estate is no longer attri-
butable to the taxpayer on a pro rata basis after transfer to the partnership‘s assets
(third party quota), this constitutes a taxable sale, which is generally subject to pro-
perty income tax. With regard to the own share, tax precautions must also be taken to
ensure that the tax burden is not shifted, e.g. through supplementary balance sheets.

In the event of withdrawals of real estate from partnerships, it was expressly regulated
by law with effect from 1 July 2024, that, including in cases where the withdrawal of real
estate (and other assets) from operating partnerships as a private asset for tax purpo-
ses, what is known as the quota approach should be applied as a general rule, i.e.,
similarly to contributions, a distinction between the own quota and the third party quota
has to be made. With regard to the own quota, the real estate is generally withdrawn at
book value. By contrast, a withdrawal in connection with the third party quota results in capi-
tal gains tax for the other (!) partner, which is generally also subject to income property tax.

TIP:

If the withdrawal is carried out preserving the ratio of partnership shares, a profit
is not normally realised. Within the family, one way to create the required quotas
would be to gift the partnership shares beforehand.

With regard to depreciation, however, it must be observed for the withdrawal in the
own quota that the Finance Ministry takes the (contentious) view that the historical
depreciation assessment basis of the partnership is replaced by the withdrawal va-
lue and the depreciation starts again for the withdrawing party. In practice, this can
have the result that — although in extreme cases there are no disposal transactions
at all due to the lack of a third-party quota — the depreciation nevertheless restarts
and total useful periods for tax purposes of (well) over 66.67 years are possible.

In individual cases, relief under the Austrian Business Startup Promotion Act may
result in real estate transfer tax being reduced or not being payable at all.

In the case of public-sector spin-offs and remergers, no real estate transfer tax is
payable as a general rule where the requirements of Article 34 of the Budgetbe-
gleitgesetz (BBG, Budget Accompanying Act) 2001, as amended, are met.
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IV. Real estate and private foundations

1. Fundamental principles of taxation

For real estate held in restricted or mixed-purpose private foundations, on the con-

dition that all current foundation documents and trusteeships are disclosed to the

tax office in a timely manner before the assessment becomes final, the following

fundamental principles apply:

® Regular taxation of net rental income at 23% corporate income tax or 24% cor-
porate income tax for profits of EUR 1 million and above with effect from 2028.
The following must also be observed: when it comes to non-business rents, the
distribution period of repair and maintenance expense as well as renovation and
renewal expense is 15 years and the land portion amounts to up to 40% accor-
ding to the Grundanteilverordnung (GrundanteilV, Land Portion Decree) 2016.

® The observation period for reviewing the issue of a “hobby activity” was
extended by 5 years as of 1 January 2024 following a regulation by the Federal
Ministry of Finance. This extension only applies to activities for which the
observation period began in 2024.

e Apart from exemptions, the sale of non-business real estate is generally taxa-

ble, and such “profits” (including the rededication surcharge) are subject to

interim tax of 27.5% since 2026 (23% up to 2025), which is “credited” in the

case of donations subject to capital gains tax (KESt).

The sale of real estate for business purposes is generally subject to corporate

income tax at a rate of 23% or 24% for profits of EUR 1 million and above with

effect from 2028), although lump-sum taxation of old assets may apply to parts

of the profit. The surcharge for rededications and sales with effect from 1 July

2025 must be observed.

e Upon dissolution of the private foundation, the interim tax paid is no longer
credited in full in all cases.

As to the taxation of non-business land disposals, the regulations described for
private land disposals are also applicable to foundations (distinction between “old
land” and “new land”):

For “old land’, i.e. land which on 31 March 2012 was not taxable due to expiration
of the speculation period (N.B. where the land was acquired without consideration,
the foundation continued the speculation period of the predecessor in title), normal-
ly only the flat interim tax applies.

The provisions concerning the taxation of real estate classified as “old land” and
rededicated after 1 January 1988 were further tightened with the BBG 2025. A sur-

76 TPA | 1x1 Immobilien 2026



charge of 30% is to be added to the gain on the sale of land rededicated on or after
1 January 2025 upon sale on or after 1 July 2025 —irrespective of the applicable tax
rate. See Chapter 8.1 for more details. Within five years of the disposal, all purcha-
se price increases as a result of rededication are subsequently and retroactively
subject to the increased property income tax including the surcharge.

“New land” of the tax private assets, the disposal of which is always subject to
the full 27.5% interim tax of the sales profit (plus rededication surcharge), also in-
cludes land of affected foundations under the stipulations of the BBG 2011.

As with corporations, the stipulations concerning the collection of property income
tax are not applicable to private foundations (i.e. no self-calculation by legal advi-
sors and no special advance payment is to be made).

® Donations to the beneficiaries are normally taxed — except for a tax-free distri-
bution of substance — at 27.5% capital gains tax and are therefore taxed finally
(opting for regular taxation is possible).

e Certain proceeds from capital assets, such as interest from bank deposits and
bonds, gains from the sale of shares in limited liability companies (GmbH),
shares, investment funds, income from derivatives, income from cryptocurren-
cies, etc., as long as they are retained in the private foundation, are normally
subject to 27.5% interim tax. In case of a later donation to an (ultimate) bene-
ficiary subject to capital gains tax, the interim tax paid earlier is credited to the
private foundation again. In certain cases, income from capital assets is taxed
at the “regular” 23% corporate income tax rate or 24% corporate income
tax rate for profits of EUR 1 million and above with effect from 2028 , e.g. for
loans, private placements or investments as a genuine silent partner.

You will find detailed information on taxation of private foundations in our current
German-language folder “Das 1x1 der Stiftungsbesteuerung (Update 2026)”.
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IV. Real estate and private foundations

Please refer to our website for more information on crypto-assets, blockchain, token
offerings and other new investment models and exciting new trends in real estate.

® The same rules as with corporations apply to private foundations regarding
dividends from Austrian subsidiary companies and from international intercom-
pany participations as well as portfolio participations of the private foundation.
Therefore, they are treated as tax-exempt in principle. However, the switch to
the taxation of controlled foreign corporations (CFC rules, “Hinzurechnungsbe-
steuerung"”) as well as the “switch over rules” of the change of method regar-
ding the imputation method must be observed.
The hidden reserves realised on the sale of investments are generally (even in
the case of international intercompany participations) taxable, but may be trans-
ferred to new acquisitions of more than 10% under certain conditions (from 1%).
The interpretation of the regulation, which has been tightened by the judicature
of the Administrative High Court, must — in simple terms — be observed as of 1
January 2023.
A distribution of assets endowed on or after 1 August 2008 is tax-exempt (only)
if the sum of the donations of the foundation reduces the evidence account that
is to be maintained on an ongoing basis. Ultimately, benefits continue to be
subject to capital gains tax as long as they are funded by retained earnings and
revenue reserves as well as hidden reserves (for tax purposes) of the founda-
tion. In a nutshell: “First taxable profits, then tax-free substance.”
® For information on the taxation of luxury real estate in private foundations, see
the ,Das 1x1 der Stiftungsbesteuerung (Update 2026)“, point 2.3.2.

2. Fees in case of donation

Where domestic real estate is transferred by the founder to the foundation without
consideration for tax purposes, the following costs arise (not counting legal expen-
ses for preparing the contract and notarial costs):

® Real estate transfer tax of between 0.5% and 3.5% of the “property value”; here
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staggered tax rates are to be applied (see also Chapter VI here as well as with
regard to the distinction between transactions with, without and with partial
consideration):

e for the first EUR 250,000 0.5%,
e for the next EUR 150,000 2.0%,
e for all exceeding amounts 3.5%.

® Surcharge of 3.5% of the “property value” and
® Land registration fee of 1.1% of three times the assessed value.

The foundation entrance tax for endowments of assets — excluding land (see above)
—was increased to 3.5% with effect from 1 January 2026 through the BBG 2025.

For further information please see our German-language brochure “Das 1x1 der
Stiftungsbesteuerung” (Update 2026), which can be downloaded free of charge
on our website.
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V. Real estate transfer tax and land registration fee

Since 2016 real estate transfer tax is generally levied on the basis of the con-
sideration, but at least on the basis of the property value as defined in the Grund-
stickswertverordnung (GrWV, Property Value Decree).

The following scale/tax rates apply for the portion of the transfer made without
consideration:

® the first EUR 250,000 at 0.5%
® the next EUR 150,000 at2.0%
® amounts exceeding this at 3.5%.

The portions of a transfer made with (partial) consideration are subject to the regu-
lar 3.5% tax rate.

For considerations up to 30%, the law deems the transfer to be entirely without con-
sideration; between 30% and 70% is deemed partial consideration and anything
above 70% is deemed a transfer with consideration in full.

Transfers within the family and by way of inheritance are always assumed to be
without consideration. The same applies to transfers of the shared permanent re-
sidence. In order to determine the applicable tax rate, all transfers between the
same natural persons within the last five years are combined the same way as the
acquisition of a business unit.

When it comes to the taxation of agricultural and forestry real estate, the assessed
value continues to be applied.

Tax basis

The property value that is to be used for acquisitions without consideration (e.g.

gift, inheritance), transfers of shares, combinations of shares and transfers in the

course of reorganisations (excluding real estate companies), can be determined in

three ways (the taxpayer is free to choose):

® Flat-rate method: the total of three times the land value and the building value,
see below for more details

® Real estate price index: a value derived from an appropriate real estate price
index. For acquisitions which incur a tax liability after 31 December 2016, the
latest average real estate prices published by Statistics Austria (at the time
the tax liability arises) must be used exclusively. In order to avoid excessive
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values resulting from regional fluctuations, the property value is stated at
71.25% of the value determined by using the real estate price table.
® Expert opinion: Proof of the lower fair market value by an expert

Determination of the property value based on the flat-rate method

Using this method to determine the land value involves the land area being multi-
plied by three times the land value per square metre and the extrapolation factor.

The basis for determining the building value is the usable floor space of the buil-
ding (floor area minus wall thickness and breaches and recesses in the walls).
Stairs or undeveloped attics are not counted as usable floor space. Basement
areas, the areas of garages or car parking spaces are to be included at 35%.

In case the usable floor space is unknown, 70% of the gross floor plan area (total
of all floor plan areas) must be used as the basis for calculation. Basement and
garage areas must be included at 50% (however, here again a 30% reduction
must be made).

Usable floor space / the gross floor plan area must be multiplied by the building
cost factor (different values apply to each federal state) stipulated in the Property
Value Decree issued by the Federal Ministry of Finance. Depending on the cons-
truction and use, the following portions of the building cost factor must be included
in the calculation:

Type of the building

100% Buildings used as residential buildings to the extent that they are not subject
to a standard or categorised rent

60% Factory buildings, workshop buildings, storage buildings as parts of the busi-
ness unit of a factory building
25% Buildings of a very simple nature (e.g. greenhouses, unheated space, tool

houses, allotment garden houses) as well as temporary structures
71.25% for all other buildings
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V. Real estate transfer tax and land registration fee

The last calculation step involves taking into account a reduction due to the age
of the building. The following percentages must be used depending on when the
building was completed or last renovated:

100% 80% 65% 30%

Buildings Completion or | Partial renova- | Completion Completion
extensive tion 20-40 years > 40 years ago
renovation < 20years ago, |ago

<20years ago |if building was
completed over
20 years ago

Buildings of a very | Completion Completion Completion
simple nature < 10 years ago 10-20 years > 20 years ago
ago

An extensive renovation was carried out if at least four of the measures mentioned

by the Property Value Decree were taken within the last 20 years before acquisition

(partial renovation: at least two of the measures):

® Renewal of the outside plaster and improving heat insulation

® First-time installation or replacement of heating systems

® First-time installation or replacement of electrical, gas, water or heating installa-
tions

® First-time installation or replacement of bathrooms

® Replacement of at least 75% of the windows.

Share combinations

Completely new regulations for share combinations with effect from 1 July 2025
were also laid down in the BBG 2025. Up until that date, transfers of shares in
real estate companies were subject to real estate transfer tax on condition that at
least 95% of the company’s shares were combined in the acquiring party’s hand or
were acquired by them. Additionally, it was possible to combine shares indirectly in
connection with the integration of companies in a group of companies pursuant to
section 9 Corporate Income Tax Act.

The percentage for the share combination was reduced to 75% with effect from
1 July 2025. The integration into a group of companies was also replaced by the
much broader provision of the group of acquirers and standardised to the effect
that direct changes within the group of acquirers may also result in the shares
being combined.
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The period for achieving a share combination as a result of successive changes of
shareholders was extended from five to seven years in the case of share transfers
to real estate-owning partnerships. This provision — the expiry of time — is now also
relevant to corporations. With this second provision for the share combination, the
threshold of at least 75% will apply in the future as well.

The tax rate applicable to share combinations is 3.5% (previously 0.5%) as a ge-
neral rule. The taxation base is now the fair market value for real estate companies
(previously the property value). For combinations of shares outside real estate com-
panies, the property value is still applicable; the tax rate is 3.5% as well.

Exemptions exist for share combinations within a family unit as defined in section
26a of the GGG (Austrian Court Fees Act) and for companies that own agricultural
and forestry assets and for certain reorganisations. The previous taxation bases
(property value or assessed value) and the previous percentage rates (0.5% or 2%)
still apply in these cases.

With effect from 1 January 2016, company shares transferred under a trust agree-
ment are attributed to the trustor, with the attribution of existing trusteeships not
being effective before the first transaction after 1 January 2016. This rule has to be
applied likewise to partnerships and capital corporations, which makes the previ-
ous construction of trusteeships obsolete.

Real estate companies

The term “real estate companies” was also introduced. For all reorganisations and
share combinations involving these companies, the fair market value (previously
the property value) now also serves as the taxation base and the tax rate is 3.5%
(previously 0.5%).

Spousal residences

Flats of up to 150 m? are exempt from tax in case of acquisition inter vivos or in case
of inheritance (by the partner, spouse). The applicable 150 m? are to be seen as a
tax-free allowance.

Temporary exemption from fees in the event of an urgent

need for accommodation

In order to facilitate the acquisition of property in the event of an urgent need for
accommodation, the ancillary fees (fees for the land register and registration of
the right of lien) have been abolished for a limited period of two years. However,
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V. Real estate transfer tax and land registration fee

this only applies under the following conditions:

® The corresponding transaction is concluded after 31 March 2024. The purchase
agreement for the acquisition of the property and any pledge agreement may
only be entered into after this date.

® The application for entry in the land register is received by the Land Registry
Court after 30 June 2024 and before 1 July 2026 (period limited to two years).

® The building that has been or that is to be constructed is used to satisfy an
urgent need for accommodation on the part of the (co-)owner who is to be
entered in the register.

® In the event of a registration of a right of lien, the respective party is only entitled
to the exemption from the fees if more than 90% of the underlying loan is used
for the acquisition, construction or renovation of a residential home that is sub-
ject to the applicable benefit.

® The exemption from the fees is applied for in the land register application.

The urgent need for accommodation must be proven by submitting confirmation
of the registration as the main residence and evidence that residential rights have
been relinquished at the previous main residence. The evidence must be submitted
at the same time as the land register application. In the event of a construction or
renovation of the residence, the evidence must be submitted to the land registry
court within three months of handover (in the case of a residence that is ready for
occupation) or completion (in the case of a residence that has not yet been cons-
tructed or renovated). However, this evidence must be submitted no later than five
years after the ownership/right of lien has been registered.

The court fee must be paid retrospectively if ownership in the property is relinquis-
hed within five years of the above dates (date of occupation/handover/completion)
or the urgent need for accommodation ceases to apply. These circumstances must
be reported to the land registry court within one month of their occurrence.

The exemption from fees applies up to a basis for assessment of EUR 500,000
(tax-free allowance). If the amount of EUR 500,000 is exceeded, the assessment
basis is gradually phased out until it reaches EUR 2 million, above of which no fee
exemption is available.
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VI. Owner/developer models — retirement savings

1. Fundamental principles of taxation

When it comes to rentals and leases, tax advantages in the form of accelerated
depreciation can be used to reduce taxable rental and leasing income, to the ex-
tent that these advantages are not (explicitly) used for the purposes of advertising.
This means that owner/developer and retirement saving schemes are normally not
affected by the ban on offsetting losses (section 2(2a) Income Tax Act 1988). When
comparing the returns before and after taxation, the focus must be on the entire
expected useful life of the real estate. Owner/developer schemes are also not affec-
ted by the deferred loss provisions for capitalistic partners of section 23a Income
Tax Act 1988, but current administrative practice and jurisprudence for limited part-
nerships managing real estate assets must be observed.

Accelerated depreciation of construction costs

(see Chapter I, item 2) can be applied to

® expenses for the preservation of a historic monument;

® improvements under sections 3-5 Tenancy Act; and

® certain renovation costs subsidised by an approved grant (grant under the
Residential Property Rehabilitation Act (WSG), the First Homes Act (StWG) or
corresponding regulations of the Austrian states).

® Certain renovation measures if funding is granted for these in accordance with
section 3 of the Umweltférderungsgesetz (UFG, Austrian Environmental Subsidy
Act) and if they qualify as construction costs.

The fixed-term environmental surcharge also applies to owner/developer models.

Not only the form of the builder-owner schemes, based either on simple joint owner-
ship or on a limited partnership, but also the investment of assets in residential real
estate appropriately reflects the retirement savings concept. Long-term net rental
income can constitute an important contribution to private retirement savings.

Even if the intention is to acquire a home immediately, under certain circumstances
the initial losses from real estate can be utilised for tax purposes (see particularly

Chapter 1, item 8.8, Business or hobby?).

As the following comparison of “major” and “minor” owner/developer schemes de-
monstrates, investing in “buy-to-let” real estate also offers the possibility of deduc-
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ting input VAT on the building costs. The real estate must, however, be accepted by
the tax authorities as a source of taxable income and the letting itself be subject to
VAT (see Chapter 1, item 8.8).

Finally, specific attention must be given to the structuring of the co-ownership and
limited partnership agreements, as where investors do not have a sufficient voice,
the application of the Alternatives Investmentfonds Manager Gesetz (AIFMG, Al-
ternative Investment Fund Manager Act) cannot be entirely ruled out. This would
entail the loss of all income tax benefits, in addition to special features concerning
supervisory law.

2. Major owner/developer

2.1. Requirements

® No standard contractual relationships (contracts and agreements for the pur-
chase and construction of real estate do not constitute a single economic unit);

® Control of construction by owner/developer (influence over planning);

® Construction risk borne by owner/developer (financial risk — agreement of a
fixed price is generally detrimental).

2.2. Tax consequences

® Deduction of input VAT on construction costs in case of taxable rent;

® Real estate transfer tax only on acquisition costs (possibly including VAT)
of the real estate;

® Claiming the exemption of property income tax for self-constructed buildings
is irrelevant since the exemption was restricted to the effect that generation of
revenues is detrimental to the exemption;

® Accelerated depreciation of renovation and renewal and construction
expenses (15 years);

® Immediate deduction of incidental expenses not related to the construction
of the building (e.g. planning and consultancy costs) as well as financing costs.
In this regard, however, it should be pointed out that jurisprudence is becoming
increasingly critical here.
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3. Minor owner/developer

3.1. Requirements

® |temised final invoice from contracted businesses showing a breakdown of
services rendered,;

® No unlimited fixed or maximum price guarantee (the taxpayer must be liable for
additional costs attributable to special wishes or regulatory requirements);

® Start of construction work (ground-breaking) after acquiring the real estate.

3.2. Tax consequences

® Accelerated depreciation of renovation and renewal and construction
expenses (see above);

® Deduction of input VAT if the real estate is let subject to VAT,

® Up to 25% of the incidental expenses directly related to construction or
renovation to be treated as renovation and renewal and construction expense
(spread over 15 years) and the balance to be treated as acquisition costs
(spread over 50 or 67 years);

® Real estate transfer tax on acquisition costs (including VAT in the event of the
vendor opting for tax liability) plus construction expenses, as well as parts of
other costs, in each case gross including VAT,

® Immediate deduction of incidental expenses not related to the construction
of the building is limited according to jurisprudence;
exception: e.g. financing costs.

The distinction between a major owner/developer and minor owner/developer
is rejected by jurisprudence despite the existence of the Bauherrenverordnung
(BherVO, Owner/Developer Decree). Instead, the immediate deduction of expen-
ses is made dependent on whether they are incurred in connection with the cost
of acquisition or construction.
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VII. Real estate funds — tax considerations

Austrian real estate funds are governed by the Immobilien-Investmentfondsgesetz
(ImmolnvFG, Austrian Real Estate Investment Fund Act). Since 2013, the AIFMG
has also been relevant for real estate funds and must be observed.

1. Key features of real estate funds

® Areal estate fund is an investment fund which mostly invests the money of its
investors in real estate, rather than in securities.
® Depending on the terms and conditions of the fund, its investments may include
the following kinds of real estate, both in Austria and abroad:
® Developed land
® Vacant land suitable for immediate development
® Land under development
© Building rights, buildings on land owned by others, jointly owned and residen-
tial real estate.
® A maximum of 20% of fund assets may be invested in real estate located out-
side the EU and EEA. It is generally possible for real estate companies to be
acquired making up a maximum of 49% of fund assets.
® With a real estate fund, the fund assets are not jointly owned by the investors,
but instead are held by the fund company in trust. This is to avoid a situation in
which every change in investors would involve complicated changes to the land
register and the payment of real estate transfer tax.
® Since there are no public exchanges to determine market prices for real estate,
each item of real estate in a fund must be valued by two independent experts at
least once a year.
® A maximum of 50% of the real estate assets may be financed by borrowed
capital (e.g. loans).

2. Investment rules

® In order to ensure that risks are diversified appropriately for investment funds,
the invested money as per Real Estate Investment Fund Act (ImmolnvFG) must
be allocated to at least ten different (real estate) assets (for special funds: five),
with the following conditions:

® No single asset at the time of its acquisition represents more than 20% of the
fund’s total assets (for special funds: 40%), and

® these minimum diversification requirements need to be fulfilled within a start-up
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period of four years. For special funds, risk diversification has been softened
by the Alternative Investment Fund Manager Act (AIFMG).

® Given that funds are required at all times to repurchase shares on applica-
tion, at least 10% of the funds’ assets must be held in the form of short-term
to medium-term bank deposits and/or qualifying securities. The upper limit
on liquid assets is 49% of the fund assets. See item 4 for information about
marketability.

® The minimum liquid assets need not be available in the fund itself, but can
instead be made available under an agreement with an EU or EEA bank or
credit institution, or appropriate insurance companies. The counterpart institu-
tion must undertake, when necessary, to purchase corresponding quantities of
shares in the fund.

3. Use of profits and taxation

® Funds themselves are not subject to income tax or corporate income tax. It
is the individual investor with their (proportionate) share in the profit who is
subject to tax.

® Austria has the right of taxation for income that a limited taxpayer draws
from Austrian real estate of a real estate fund. In the case of publicly traded
real estate funds, the limited taxpayer may therefore also be obliged to file a
tax return in Austria. In the case of funds that are not publicly traded, the tax
is paid by the capital management company by withholding tax at source
(withholding tax).

® There are no restrictions on how fund profits can be used: they may be fully

distributed, fully reinvested or anything in between.

The taxable profits are what are called the fund’s “dividend equivalent profits”

(i.e. profits that would in principle be distributable). Actual distributions will

subsequently not be taxed any more.

® Not only is the income from renting out and leasing real estate (called “property
operating income”) subject to tax, but also 80% of the annual increase in value
of the real estate (for funds not publicly marketed, this can even rise to 100%).
This applies irrespective of whether the gains have been realised (especially by
sale) or whether the increase arises merely as a result of the expert valuation.
When calculating property operating income, depreciation is not tax deductible;
instead, between 10% and 20% of the net rental income (excluding VAT and
operating costs) may be charged against income and set aside in a mainte-
nance reserve. Profit distributions of domestic corporations in which the fund
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may have invested are also included in profits since they are not transparent
for tax purposes. The way in which income from foreign real estate is treated
depends on the respective double taxation agreement (DTA) or on the foreign
burden on profits:
e Austria excludes such income from taxation (“relief method”)
for most countries.
® Only in a few cases (e.g. ltaly, UK, Japan, USA) can Austria levy taxes and
offsets the foreign income taxes against the Austrian tax (“set-off method”).

® In any case, foreign real estate companies are treated as transparent irrespec-
tive of their legal organisation, meaning the profits from them are treated and
determined, for tax purposes, in the same way as for a direct investment.

® As regards private investors, income generated at the fund level counts as

investment income.

The profits are subject to capital gains tax of 27.5%.

With the deduction of capital gains tax, a private investor’s liability to tax

is generally satisfied, though there is always the option of applying for

assessment.

® Where real estate is sold, the difference between the sales price or repurcha-
sing price and the adjusted acquisition cost is taxed. Exemptions exist for fund
shares acquired before 1 January 2011. The tax rate is 27.5%. As regards
publicly traded funds, this also leads to a subsequent taxation of 20% of
appreciation profits not yet currently taxed. To the extent the value appreciation
relates to foreign “relief countries”, it remains tax-exempt.

Foreign real estate funds

These tax provisions must, pursuant to the ‘substance over form rule’, also be
applied to “foreign real estate funds” which are classified as AlF in real estate
or to foreign real estate funds whose risk diversification is comparable to that of
domestic funds.

The tax regime of the ImmolnvFG does not apply to foreign ‘funds’ that are com-
parable to a domestic corporation within the meaning of section 7(3) Corporate
Income Tax Act (e.g. a limited liability company) and are not subject to non-taxation
or low taxation abroad.
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4. Marketability

Unlike the listed shares of real estate companies, the prices of shares in real estate
funds are not affected by stock market fluctuations. The value of the shares de-
pends instead on the current market value of the fund assets; the property portfolio
is required to be valued by two independent real estate experts at least once a
year. With the 2021 amendment, a minimum retention period of twelve months and
a return period of a further twelve months were enshrined in law. These changes
enter into force on 1 January 2027 for funds that were managed by an investment
company for real estate at the effective date of 1 January 2022.

The minimum retention period and the return period may need to be observed at
an earlier date for individual real estate funds as defined in the Real Estate Invest-
ment Fund Act (ImmolnvFG) where the terms and conditions of the fund stipulate
an earlier date of entry into force. In any case, with effect from 2027 at the latest
investors may return shares after two years at the earliest. Currently shares may
be redeemed daily; after the 2021 amendment enters into force, the redemption of
shares will only be possible on certain dates.

At these dates the fund is obliged to repurchase shares at the current value. Ho-
wever, in times of increased share redemptions the fund may temporarily (for a ma-
xium period of up to two years) suspend redemption in the shareholders' interest.
This is intended to ensure that the fund is not forced to dispose of real estate assets
at a bad time.
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VIIl. Real estate investments abroad

1. Regular income

In most double taxation agreements (DTAs), the right to tax income from immovable
assets is granted to the respective country where the real estate is situated. This
applies both to private and to business assets. Profits from agricultural and forestry
businesses are also treated as income from immovable assets.

Example:

A taxpayer resident in Austria has inherited rental property in Germany. The rental
income from the German real estate is taxable in Germany. In Austria, such rental
income is tax-exempt under the proviso for progression.

The income from property investment partnerships (e.g. real estate limited part-
nerships) also falls under the rule for immovable assets.

The rule applies in cases where the property is directly used by the owner and also
where the benefit from the immovable asset is indirect and arises from exercising
a right of use.

Example:

A businessman resident in Austria has purchased land in Austria and erected an
apartment block, which he subsequently lets to a Swiss limited company. The Swiss
company sublets the individual apartments. The Swiss company has only the right
to sublet, but the income from the sublet apartments is taxable in Austria.

2. Gains made upon disposal

Gains on the disposal of immovable assets are generally taxable in the country in
which the real estate is situated.

TIP:

In countries without a ‘real estate clause’, it is possible to transfer the immovable
assets to a corporation in good time and subsequently sell the shares in the com-
pany. The prerequisite is that the right of taxation for the sale of company shares is
also allocated to the country of residence of the seller in those cases in which the
company owns real estate in the other country. It should, however, be considered
that contributing real estate to a corporation constitutes a swap under Austrian tax
law and can therefore result in the taxation of hidden reserves existing at that time.
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It is often possible in the country of residence to take advantage of an international
parent-subsidiary exemption so that the profit on disposal remains tax-free in both

countries.

The OECD Model Agreement 2003 put a stop to this procedure by providing for
profits on disposal of shares in real estate companies to be taxable in the country in
which the real estate is situated (real estate clause). This means that Austria’s inter-
national affiliation privilege is cancelled, making foreign real estate investments
more difficult. The provisions of the MLI (Multilateral Instrument) may also cause
additional red tape. Double taxation agreements containing this real estate clause
are currently in force with the following countries (as of 29 April 2026; see below —
the list is not necessarily complete):

DTA with Applicable as of DTA provision
Argentina still pending Art. 13 section 42
Armenia 2005 Art. 13 section 4
Azerbaijan 2002 Art. 13 section 2
Australia 1989 Art. 13 section 2
Brazil 1977 Art. 13 section 3!
Chile 2016 Art. 13 section 4
China 1993 Art. 13 section 4
Germany 20083 Art. 13 section 2
Estonia 2003 Art. 13 section 1
Finland 2002 Art. 13 section 2
France 1995 Art. 13 section 2
United Kingdom 2020 Art. 13 section 2
Hong Kong 2012 Art. 13 section 4
India 2002 Art. 13 section 4
Ireland 1989 Art. 11 section 2
Israel 2019 Art. 13 section 2
Japan 2019 Art. 13 section 2
Canada 1981 Art. 13 section 3, 4
Kyrgyzstan 2004 Art. 13 section 4
Korea 2003 Art. 13 section 1
Kosovo 2019 Art. 13 section 4
Latvia 2008 Art. 13 section 1
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DTA with Applicable as of DTA provision
Lithuania 2006 Art. 13 section 1
Morocco 2007 Art. 13 section 4
Mexico 2006 Art. 13 section 2
New Zealand 2008 Art. 13 section 4
Pakistan 2008 (1968) Art. 14 section 4
Philippines 1983 Art. 13 section 4
Poland 2006 Art. 13 section 2
Romania 2007 Art. 13 section 4
Russia 2003 Art. 13 section 4, 5%
San Marino 2006 Art. 13 section 4
Saudi Arabia 2008 Art. 13 section 3
Serbia 2011 Art. 13 section 4
Singapore 2003 Art. 13 section 2
Thailand 1987 Art. 13 section 4
Turkmenistan 2017 Art. 13 section 4
Ukraine 2000 Art. 13 section 2
USA 1998 - 2000 Art. 13 section 2
Venezuela 2008 Art. 13 section 4
Vietnam 2011 Art. 13 section 4
Cyprus 1991 Art. 13 section 1

" No pure real estate clause.

2 The DTA with Argentina was unanimously adopted by the Argentine Senate in
March 2026. The ratification process has not yet been completed and the DTA
is therefore not yet in force.

3 Distribution standards of the double taxation agreement with Russia are currently
suspended. Gains from the disposal of company shares are therefore taxed on
the basis of national tax law.
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3. Provisions for limited tax liability

Property income tax also concerns individuals subject to limited tax liability upon
disposal (specifically foreign nationals as investors, corporations formed under pu-
blic law and charitable corporations). A new assessment liability was established
under certain conditions for individuals with limited tax liability under section 102(1)
(4) Income Tax Act 1988.

Even corporations and associations only subject to limited tax liability are affected
by property income tax. This means that disposals (sale) of real estate within the
meaning of income tax law are subject to corporate income tax (according to the
rules of sections 30, 30b and 30c Income Tax Act 1988).

Land attributable to a tax-exempt business (e.g. indispensable ancillary underta-
king of a charitable association or utility installations of a corporation formed under
public law) is still tax-exempt, for instance. By the same token, the tax exemptions
for self-constructed buildings, etc. are applicable.
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UberTPA

Closer to the customer. In thought and in action.

Our most important tools are not calculating pens, tables and the latest techno-
logies, but a close look, a keen ear, the right instinct and honest conversation.
Because only those who communicate with their customers at eye level and reflect
on every project will find the right solutions.

This is what we understand by face-to-face business and this is how we live it.
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in Gmund, Graz, Hermagor, Innsbruck, Klagenfurt, Krems, Langenlois, Lilienfeld,
Linz, Médling, Schrems, St. Pélten, Telfs, Villach, Vienna and Zwettl.

The TPA Group — with a total of around 2,050 employees — is represented outside of
Austria in eleven other countries in Central and Southeast Europe: Albania, Bulga-
ria, Croatia, Montenegro, Poland, Romania, Serbia, Slovakia, Slovenia, the Czech
Republic and Hungary.

All our locations and contact
partners can be found at:
www.tpa-group.at

and

www.tpa-group.com
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Always the right information

We will gladly send you the selected brochures free of charge electronically —
directly to your mailbox within a few minutes!

Many thanks for your interest!
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www.tpa-group.at/en/publications
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